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Tato autorskopravni studie se zaméfuje na uzivatele pfedméta ochrany' a na vyjim-
ky a omezeni vyluénych prav k nim pfiznanych, jakozto nastroju pro realizaci jeho
zajmu, a to v kontextu prostfedi digitalnich siti. Co do volby tématu se jedna s tro-
chou nadsazky o cimrmanovsky ,.krok stranou“.? Pozornost v této studii totiz neni
primarné vénovana ,tradiénim® tématim?® autorského prava, tedy nositelim prav,
jim pfiznanym vyluénym pravim ¢i jejich vymahani, ale naopak tématim, kterd
stala doposud spiSe v pozadi zajmu.* Pokud by mélo byt pokracovano v ,,cimrma-
novskych* metaforach, bude v této studii nositel prava, jinak tradi¢né centralni figura
v pojednanich o autorském pravu, obdobn¢ jako Hamlet v Cimrmanoveé Hamletovi
bez Hamleta, schovan.’ Pti vyuziti ,,motské* metafory, ¢ ktera je v autorskopravnim

' Pojem ,,pfedmét ochrany* je v této studii obecné pouzivan v zasad¢ dle zdkonné definice v § 95
aut. zak. (zakon ¢. 121/2000 Sb., o pravu autorském, o pravech souvisejicich s pravem autorskym
a o zmén¢ nékterych zakonl — dale jen ,,autorsky zakon nebo ,,aut. zak.“) a zahrnuje zvetejné-
né dilo, umélecky vykon a zvukovy nebo zvukové obrazovym zaznam. Pojem ,,autorské pravo*
je pak obecné pouzivan pro souhrnné oznaceni vyluénych prav ptiznanych k takto definovanému
,,predmétu ochrany“. Divodem je zejména v zasadé obdobna aplikovatelnost vyjimek a omezeni
stanovenych pro prava autorska i pro prava souvisejici s pravem (srov. § 74, § 78 a § 82 aut. zak.).
Ptipadné odlisné pouziti téchto pojmi, resp. pouziti partikularnich pojmd, je odiivodnéno kontex-
tem vykladu ¢i rozdilnosti relevantni upravy.

2 CIMRMAN, J.; SMOLJAK, L. Wsetirovani ztraty tiidni knihy. Praha: Paseka, 1992, s. 29. V tu-

zemské autorskopravni doktring se ale nejedna o prvni odkaz na vyuziti dila Jary Cimrmana. Svoji

fundamentalni monografii originalné a vtipné s odkazem na Cimrmanovu teorii externismu uvadi

KOUKAL, P. Autorské pravo, public domain a lidska prava. Brno: Masarykova univerzita, 2019,

s. 21-22.

V tuzemské doktrin€ tato témata zpracovava napi. SRSTKA, J. et al. Autorské pravo a prava sou-

visejici: vysokoskolska ucebnice. Praha: Leges, 2019.

4 Vénovat pozornost vyzkumu role uzivatele v systému autorského prava oznacila v roce 2010
Synodinou za ,,kacifské* (,,heretical®), nebot’ v evropské doktriné uzivatel v podstaté absentu-
je. SYNODINOU, T.-E. The Lawful User and a Balancing of Interests in European Copyright
Law. IIC — International Review of Intellectual Property and Competition Law [online]. 2010,
ro¢. 41, ¢. 7, s. 819.

5 CIMRMAN, J.; SMOLJAK, L.; SVERAK, Z. Zdskok: Cimrmanova hra o nestastné premiére hry
Viasta. Praha: Paseka, 1994, s. 11.

¢ Tato metafora se stala zndmou a vyuzivanou diky zasadnimu ¢lanku KUR, A. Of Oceans, Islands,
and Inland Water — How Much Room for Exceptions and Limitations Under the Three-Step Test?
Richmond Journal of Global Law & Business [online]. 2009, ro€. 8, €. 3. V tuzemské doktring se
na ni odkazuje PRCHAL, P. Limity autorskopravni ochrany. Praha: Leges, 2016, s. 137. Pienesené
pak jako metodologicky zaklad tuto metaforu vyuziva v kontextu vnitrostatniho autorského prava
ve své monografii KOUKAL, P. Autorské pravo, public domain a lidska prdava. Brno: Masarykova
univerzita. 2019, s. 22 a kapitoly 11 a 16.
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diskurzu Casto pouzivana k demonstraci vztahu obecné svobody jednani (,,volné
moie*), vyluénych prav (,,ostrovy v ném‘) a vyjimek a omezeni z nich (,,vnitrozem-
ska voda na ostrovech),” mapuje tato studie posledni z topografickych utvart.

Duivody pro volbu tohoto tématu vymezuji i zakladni zkoumané problémy v této
studii. Prvnim z nich je stale rostouci role uzivatele a vyjimek a omezeni v systému
autorského prava.® Technicky rozvoj totiz umoznil dfive nerealizovanou a prakticky
1 nerealizovatelnou interakei s predméty ochrany ze strany uzivatele a s tim spoje-
nou demokratizaci a decentralizaci tvorby.” Trend vzriistajici role uZivatele v systé-
mu autorského prava lze ale pozorovat jak v doktring, tak v judikatuie. V rozsudcich
v ptipadech Funke Medien NRW a Spiegel Online Soudni dvir'” totiz bez dalsiho
judikoval, Ze vyjimky a omezeni stanovené v ¢lanku 5 InfoS,!! ktery je sice formalné
nazvan ,,vyjimky a omezeni“, ve skuteCnosti ale ,,zahrnuji prava uzivateli dél nebo
jinych ptedmétl ochrany*."> Soudni dvir ovSem nijak blize nevysvétlil, pro¢ a jak
k této kvalifikaci vyjimek a omezeni dospél. Byt by se mohlo jevit, Ze se jedna pouze
o terminologické vyjasnéni, miize se jednat o pomémé zasadni posun v nazirani na
instituty bezesmluvniho uziti predmétti ochrany. Takova kvalifikace vyjimek a ome-
zeni, ktera je jiz del$i dobu diskutovana zejména v zahrani¢ni doktring,' totiz neni
v kontinentalnim systému autorského prava obvykla." V kazdém piipad¢ se ale jedna
o dalsi z projevt akcentace uzivatele a jeho role v systému autorského prava.

7 KUR, A. Of Oceans, Islands, and Inland Water — How Much Room for Exceptions and Limitations
Under the Three-Step Test? Richmond Journal of Global Law & Business [online]. 2009, roc€. 8,
¢.3,s.292.

8 Goldstein v recenzi fundamentalni knihy vénujici se zkoumané problematice, kterou editovala Oke-
diji [OKEDII, R. L., (ed.). Copyright Law in an Age of Limitations and Exceptions. Cambridge:
Cambridge University Press, 2017] konstatoval, ze v sou¢asné dob¢ zfejmeé neexistuje oblast autor-
https://www.cambridge.org/cz/academic/subjects/law/intellectual-property/copyright-law-age-li-
mitations-and-exceptions).

% Vliv technického vyvoje na moznosti tvorby v detailech pojednava napi. MYSKA, M. Verejné

licence. Brno: Masarykova univerzita, 2014, s. 21-26.

V této studii je z divodu zjednoduseni pojmového aparatu pouzivan vyraz ,,Soudni dvir” nebo

zkratka ,,SD* k oznaceni jak Evropského soudniho dvora, tak Soudniho dvora EU.

Smérnice Evropského parlamentu a Rady 2001/29/ES ze dne 22. kvétna 2001 o harmonizaci urci-

tych aspektti autorského prava a prav s nim souvisejicich v informaéni spole¢nosti (dale jen ,,infor-

macni smérnice* nebo ,,InfoS*).

12 SD Funke Medien NRW, C-469/17, bod 70 a SD Spiegel Online, C-516/17, bod 53, oba s odkazem
na SD Eugen Ulmer, C-117/13, bod 43.

13 Zékladnim dilem teorie ,,uzivatelskych prav* je monografie Pattersona a Lindberga (PATTERSON,
L. R.; LINDBERG, S. W. The Nature of Copyright: a Law of Users’ Rights. Athens: University
of Georgia Press, 1991); z aktualni zahrani¢ni doktriny je nutno zminit monografii Chapdelaine
(CHAPDELAINE, P. Copyright User Rights: Contracts and the Erosion of Property. Oxford: Oxford
University Press, 2017); v tuzemské doktriné se uzivatelskym praviim vénoval Jirsa ve své nepubli-
kované disertacni praci JIRSA, J. UzZivatelska prava v informacni spolecnosti [online]. Praha, 2012.

4 Naopak v Kanadg jiZ v roce 2004 Nejvyssi soud k povaze ,,fair dealing” vyjimky konstatoval, Ze
se nejedna o ,,mezeru” (,,Joophole*), ale o ,,uzivatelské pravo* (,,user’s right”) —,, The fair dealing
exception, like other exceptions in the Copyright Act, is a user’s right. In order to maintain the
proper balance between the rights of a copyright owner and users’ interests, it must not be interpre-
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Dal§im diivodem pro volbu tématu je znacn¢ nejisté postaveni zejména indi-
vidualniho uZivatele v dne$nim unijnim, a tedy i vnitrostatnim autorském pravu,'®
vyplyvajici z aktualniho regulatorniho nastaveni autorského prava a jeho limiti.
Vyvoj techniky, ktera umoznuje nakladat s pfedméty ochrany, je totiz neustalou
Vyzvou pro proponovanou rovnovahu mezi zajmy nositell prav a jejich uzivateld.'®
V soucasné dobé¢ se jevi, Ze regulace reagujici na technicky vyvoj spise akcentuje
zajmy nositelll prav expanzi poskytované ochrany nez zajmy uzivateld, jejichz za-
jmy jsou reflektovany pravé vyjimkami a omezenimi. Tento kli€¢ovy nastroj k dosa-
Zeni spravedlivé (pfimétené) rovnovahy mezi zajmy a pravy subjektl participujicich
v systému autorského prava'’ ov§em aktualné vykazuje systematické nedostatky. Ty
se tykaji zejména snahy prostfedniki efektivné limitovat tyto limity (sic!), a to jak
technickymi prostiedky, tak i je vyloucit smluvné.

Konec¢né poslednim diivodem pro sepsani této studie je snaha ptispét k dalsi-
mu systematickému zpracovani zkoumané problematiky v tuzemské doktring.'®
Vzhledem k zéasadni roli, jakou uzivatel a vyjimky a omezeni vylu¢nych prav za-
stavaji v systému autorského prava, se zakladni pravni otazky dostaly do centra
doktrinalni pozornosti, vzhledem k historii autorského prava, az v relativné nedav-
né dobé."” Geiger trefn€ vysvétluje tuto doktrinalni mezeru tim, Ze z historického
hlediska bylo cilem doktriny nejprve legitimizovat, etablovat a rozsifit samotnou
ochranu autorského prava, nez jejich limit.?° Na tuto preferenci, at’ jiz politické-

ted restrictively. [Nejvyssi soud Kanady (Supreme Court of Canada) CCH Canadian Ltd. v Law
Society of Upper Canada, 2004 SCC 13 (CanLlII), [2004] 1 SCR 339, bod 48].

15 ANGELOPOULOS, C.; QUINTALIS, J. Fixing Copyright Reform: A Better Solution to Online In-
fringement. Journal of Intellectual Property, Information Technology and Electronic Commerce
Law [online]. 2019, ro¢. 10, ¢. 2, s. 150.

1 MARCELLINO, J. J.; BLAKESLEE, M. Fair Use in the Context of a Global Computer Network —

Is a Copyright Grab Really Going On. Information & Communications Technology Law [online].

1997, ro¢. 6, €. 2, s. 138

GEIGER, C. Der urheberrechtliche Interessenausgleich in der Informationsgesellschaft — Zur

Rechtsnatur der Beschriankungen des Urheberrechts. Gewerblicher Rechtsschutz und Urheberrecht

Internationaler Teil [online]. 2004, roc¢. 53, ¢. 10, s. 815

Systematicky se limitim autorského prava, resp. roli uzivatele vénoval JIRSA, J. Uzivatelska prava

v informacni spolecnosti [online]. Praha, 2012. Zminit lze i dvé zasadni publikované studie, a to

PRCHAL, P. Limity autorskopravni ochrany. Praha: Leges. 2016 a KOUKAL, P. Autorské pravo,

public domain a lidska prava. Brno: Masarykova univerzita. 2019.

Obecné nedostatecnost zpracovani tématu konstatoval GERVAIS, D. J. Making Copyright Who-

le: A Principled Approach to Copyright Exceptions and Limitations. University of Ottawa Law

& Technology Journal [online]. 2008, ro¢. 5, ¢. 1-2. Specialné pak k pravni kvalifikaci (povaze)

vyjimek a omezeni Kleinemenke (KLEINEMENKE, M. Fair Use im deutschen und europdischen

Urheberrecht? Eine rechtsvergleichende Untersuchung zur Flexibilisierung des urheberrechtlichen

Schrankenkataloges nach dem Vorbild der US-amerikanischen Fair Use-Doktrin. Baden-Baden:

Nomos Verlag, 2013, s. 175) uvadi, ze prvnim systematickym pojednanim v némecké doktrin¢ je

az GEIGER, C. Die Schranken des Urheberrechts im Lichte der Grundrechte — Zur Rechtsnatur der

Beschriankungen des Urheberrechts. In: HILTY, R. M.; PEUKERT, A. (eds.). Interessenausgleich

im Urheberrecht. Baden-Baden: Nomos Verlag, 2004.

GEIGER, C. Der urheberrechtliche Interessenausgleich in der Informationsgesellschaft — Zur

Rechtsnatur der Beschriankungen des Urheberrechts. Gewerblicher Rechtsschutz und Urheberrecht

20
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ho, regulatorniho, ¢i doktrindlniho zajmu spise o ochranu, nez o limitaci ochrany
omezenimi a vyjimkami upozoriiuje kriticky i Dreier.”! V jeho pojeti se ale jedna
o pouhy logicky dusledek toho, Ze i regulatorni vyvoj v oblasti autorského prava
se spiSe zamé&foval na definici a nasledné roz§ifovani poskytované ochrany.?> Po-
myslna ,,nepfitomnost™ uzivatele v systému autorského prava, jak poznamenava
Cohen, ale ,,vyvolava dominovy efekt, ktery se Sifi strukturou autorského prava
a ovliviluje jak jeho zakladni pravidla, tak i jeho nejozehavéjsi dilemata. Vysledny
prostor nevyvazenosti — prazdné misto, kde by mél stat jeden ze zakladnich ka-
ment vyvazeného autorského prava — tak vede ke Spatné doktring, Spatné politice
a $patnému pravu“.?

Co do zakladni hodnotové orientace reprezentuje studie nazorovy trend, kte-
ry v autorskopravnim diskurzu oznadili Hilty a K6kli** v roce 2016 za ,,novy*.?
Systém autorského prava je v této studii tedy chapan a priori tak, Ze k napliovani
jeho zéakladnich el a funkci nesta¢i pouze maximalizovat vylu¢na prava autorti
a prostfedniki, ale tyto adekvatné vyvazovat 1 se z4jmy uzivateli. Studie se téz
shoduje s Koukalem v tom, Ze in concretu regulace vyjimek a omezeni vyluénych
prav ,,by méla byt vyvazena a méla by hledat spravedlivou rovnovahu mezi kolidu-
jicimi zajmy*“.?¢ Obdobné tato studie vychazi z Jirsova nazoru, Ze adekvatni Gprava

Internationaler Teil [online]. 2004, ro€. 53, €. 10, s. 816.

2l DREIER, T. Limitations: The Centerpiece of Copyright in Distress. Journal of Intellectual Property
Information Technology and Electronic Commerce Law [online]. 2010, ro€. 1, ¢. 2, s. 51.

2 Tamtéz, s. 51. Autorské pravo se historicky vyvijelo spise unilateralng s dirazem na expanzi —
srov. obecné GEIGER, C. “Constitutionalising” Intellectual Property Law? The Influence of Funda-
mental Rights on Intellectual Property in the European Union. International Review of Intellectual
Property and Competition Law [online]. 2006, ro¢. 37, ¢. 4, s. 378, pozn. pod ¢arou ¢. 28 a zdroje
tam citované. Podrobnou kritickou analyzu historického vyvoje autorského prava s dirazem na
identifikaci jeho expanze podavaji obecné ATKINSON, B.; FITZGERALD, B. 4 Short History of
Copyright. Cham: Springer International Publishing, 2014.

2 The user‘s absence produces a domino effect that ripples through the structure of copyright law,
shaping both its unquestioned rules and its thorniest dilemmas. The resulting imbalance-empty spa-
ce where one cornerstone of a well-balanced copyright edifice should be-makes for bad theory, bad
policy, and bad law.“ COHEN, J. E. The Place of the User in Copyright Law. Fordham Law Review
[online]. 2005, ro¢. 74, €. 2, s. 347-348.

% HILTY, R. M.; KOKLU, K. Limitations and Exceptions to Copyright in the Digital Age. Four Cor-
nerstones for a Future-Proof Legal Framework in the EU. In: STAMATOUDI, 1. A. (ed.). New
Developments in EU and International Copyright Law. Alphen aan den Rijn: Wolters Kluwer, 2016,
s. 283-284.

% Kiriticky je ale nutno poznamenat, Ze snaha o rovnovazné nastaveni autorskopravni regulace neni
novinkou, ktera by se fesila az v kontextu rozvoje digitalniho sitového prostiedi. V tuzemské dok-
triné se disbalanci v systému autorského prava vznikajici technickym vyvojem vénoval jiz Knap
v 80. letech 20. stoleti [srov. KNAP, K. Quo vadis souc¢asného autorského prava. In: KNAP, K.;
KRIZ, J.; OPLTOVA, M. (eds.). Aktudlni otizky prava autorského a prav primyslovych. Praha:
Univerzita Karlova, 1986; KNAP, K. Subjektivni prava a pravem chranéné zajmy v oblasti prav
k nehmotnym statkiim. In: KNAP, K.; KUNZ, O. (eds.). Aktudlni otizky prava autorského a prav
prumyslovych. Praha: Univerzita Karlova, 1988].

26 KOUKAL, P. Autorské pravo, public domain a lidska prdva. Brno: Masarykova univerzita. 2019,
s. 402.



Uvod

omezeni autorského prava mize posilit legitimitu autorského prava,”’ ktera, mini-
maln¢ dle doktrinalné prezentovanych nazort, prochazi krizi.?® Studie tedy stoji na
zakladnich premisach, které uznali v preambuli pfedni akademiéti autorskopravni
experti vytvafejici European Copyright Code,” totiz ,,ze ochrana autorskych prav
v Evropské unii nachazi své opodstatnéni a své meze v potiebé chranit moralni
a hospodarské zajmy tvlrct, zatimco slouzi vefejnému zajmu podporou produkce
a Sifeni dél v oblasti literatury, uméni a védy poskytovanim tvircim omezenych
vyluénych prav na jejich dila po omezenou dobu; ze autorskopravni predpisy by
mély dosdhnout optimalni rovnovahy mezi ochranou z4jmu autord a nositeld prav
k jejich dilim a zajiSténim svobody pfistupu k témto dillim, moznosti na nich déle
stavét a uzivat je; ze rychly technologicky rozvoj ¢ini budouci zpisoby vyuzivani
a uzivani d¢€l chranénych autorskymi pravy nepfedvidatelnymi, a proto vyzZaduje
systém prav a omezeni s ur¢itou flexibilitou®.’

Celkov¢ je tedy studie motivovana snahou najit feSeni, ktera budou reprezento-
vat spravedlivé, dostatecné predvidatelné flexibilni a inkluzivni autorské pravo —
tedy autorské pravo schopné dynamicky reagovat na technicky vyvoj bez nutnosti
okamzité legislativni akce zohlednujici timto vyvojem generované opravnéné zajmy
nejen nositeltl prav, ale i uzivatelti. Jedna se tedy o autorské pravo, které némecka
doktrina nazyva ,,umweltsensibles Urheberrecht®.>! Navrhy a uvahy de lege ferenda
prezentované v této studii tak reflektuji tuto zdkladni hodnotovou orientaci studie
a smétuji k dosaZeni maximalni mozné flexibility za uc¢elem adekvatniho zohledné-

2 JIRSA, J. UzZivatelskd prdava v informacni spolecnosti [online]. Praha, 2012, s. 11.

2 Srov. napi. GELLER, P. E. Dissolving Intellectual Property [online]. SSRN Scholarly Paper. 1D
706162. 2005, passim.; GELLER, P. E. Beyond the Copyright Crisis: Principles for Change. Jour-
nal of the Copyright Society of the U.S.A. [online]. 2008, ro¢. 55, s. 166; HUGENHOLTZ, P. B.
Flexible Copyright. In: OKEDIJL, R. L. (ed.). Copyright Law in an Age of Limitations and Excepti-
ons. Cambridge: Cambridge University Press, 2017, s. 275. V tuzemské doktrin€ shrnul divody této
krize autor této studie v MYSKA, M. Verejné licence. Brno: Masarykova univerzita, 2014, s. 21-58.
European Copyright Code vytvofila v roce 2010 skupina ptrednich autorskopravnich expertt jako
modelovy evropsky autorsky kodex. Text tohoto dokumentu je dostupny z: https://www.ivir.nl/
copyrightcode/european-copyright-code/ — dale je v této studii citovan jako ,,European Copyright
Code*“ nebo ,,ECC*.

,|...] that copyright protection in the European Union finds its justification and its limits in the need

to protect the moral and economic interests of creators, while serving the public interest by promo-

ting the production and dissemination of works in the field of literature, art and science by granting
to creators limited exclusive rights for limited times in their works; that copyright legislation should
achieve an optimal balance between protecting the interests of authors and right holders in their
works and securing the freedom to access, build upon and use these works; that rapid technological
development makes future modes of exploitation and use of copyright works unpredictable and
therefore requires a system of rights and limitations with some flexibility;* Preambule European

Copyright Code.

3" Srov. obecné GRUNBERGER, M. Aspekte eines umweltsensiblen Urheberrechts Eine Einleitung.
In: GRUNBERGER, M.; LEIBLE, S. (eds.). Die Kollision von Urheberrecht und Nutzerverhalten.
Tiibingen: Mohr Siebeck, 2014; LEISTNER, M. Anforderungen an ein umweltsensibles Urheber-
recht. In:. GRUNBERGER, M.; LEIBLE, S. (eds.). Die Kollision von Urheberrecht und Nutzerver-
halten. Tiibingen: Mohr Siebeck. 2014; NAZARI-KHANACHAYT, A. Rechtfertigungsnarrative des
Urheberrechts im Praxistest: Empirie zur Rolle des Urheberrechts. Tiibingen: Mohr Siebeck. 2016.
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ni technického vyvoje (tzv. ,,future-proofing) a zarovei nutné miry pravni jistoty,
a to pti zohlednéni socidlni vazanosti autorského prava a role uzivatele v ném, bez
populistickych tvah o radikalnim abolicionismu v této oblasti.

Vyzkumna otazka, postup vykladu a metodologie

Primarnim cilem této studie je nalézt odpovéd na vyzkumnou otazku, jak ptizpiso-

bit aktualni systém vyjimek a omezeni autorského prava prostredi digitalnich siti.*
Obsah studie 1ze v zakladni abstraktnéjsi bodové struktui‘e a co do fesenych

témat vyjadrit nasledovné:

— autorské pravo a jeho cile,

— vyvazovani zajmu a dosahovani spravedlivé rovnovahy jako zakladni ucel a cil
autorského prava a zplsoby jejich realizace,

— uzivatel, jeho role a z4jmy v systému autorského prava,

— technicky vyvoj a jeho dopad na vyvazovani zajma a dosahovani spravedlivé
rovnovahy,

— zakladni prava a vyjimky a omezeni jako instituty vyvazovani zajmu a dosaho-
vani spravedlivé rovnovahy a jejich regulace,

— vybrané problémy systému vyjimek a omezeni,

— navrhy feseni identifikovanych problému de lege ferenda.

Studie je obsahové rozdélena na tfi zdkladni a vzajemné provéazané kapitoly,
které obsahové zahrnuji vyse uvedené obsahové body a fesi souvisejici vyzkumné
podotazky.

Prvni kapitola odpovida na vyzkumnou podotazku, proc je potieba se hlav-
ni vyzkumnou otazkou vibec zabyvat — tedy proc¢ je viibec potieba piizptisobovat
vyjimky a omezeni prostiedi digitalnich siti. Hledani odpovédi je uvozeno diskuzi
teorii ospravedInéni existence vyluénych prav k predmétim ochrany, jakoZz i nut-
nosti jejich omezeni. Vzhledem ke specifické povaze regulované materie, totiZ ne-
hmotnym statkiim, které maji specifické ekonomické vlastnosti a hlavné komuni-
kacni ucel, je zdlraznéna socialni vazanost autorského prava (,,Sozialbindung des
Urheberrechts®).*® VyvaZovani zajma v autorském pravu se pak detailngji zabyva
nasledujici podkapitola, ktera fesi, co to vlastné je, jakym zplsobem se v autorském
pravu vyvazovani projevuje a jakymi instituty je dosahovano. Nutnou dalsi otaz-
kou, tedy ¢i a jaké z4jmy je vlastné tfeba vyvazovat, se zabyva tieti podkapitola,
ktera se specificky v souladu s hlavnim tématem studie zaméfuje na uZivatele, jakoz
1 zménu jeho postaveni v systému autorského prava v kontextu technického vyvoje.

32 Tato vyzkumna otdzka odpovida vyzkumnému zaméfeni projektu reg. ¢. 17-22474S finanéné pod-

pofeném Grantovou agenturou Ceské republiky, jeho? je tato studie vystupem.

3 Zakladni dila této teorie predstavuji LEINEMANN, F. Die Sozialbindung des ,, Geistigen Eigentums “.
Baden-Baden: Nomos Verlag, 1998; PAHUD, E. Die Sozialbindung des Urheberrechts. Bern: Stampf-
li Verlag, 2000. Nutnost zohlednovat i vefejny zajem ovSem neni cizi ani angloamerické doktring —
srov. napt. DAVIES, G. Copyright and the Public Interest. London: Sweet & Maxwell, 2002.
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Posledni podkapitola se zamé&fuje na regulatorni zmény reagujici na vyvoj prostiedi
digitalnich siti, které umoznilo uzivatelim novou kvalitu a kvantitu produkce, jakoz
1 distribuci a interakci s pfedméty ochrany, a to zejména se zohlednénim expanze
vyluénych prav, moznosti jejich vymahani a z toho vyplyvajici vychyleni rovnova-
hy ve prospéch nositelil prav.

Druha kapitola studie odpovida na vyzkumnou podotazku, jak reflektuje mezi-
narodni, unijni a vnitrostatni pravo, jakoz i relevantni judikatura vybrané limity au-
torského préva a jakym zpiisobem je zajiStovano vyvazovani jednotlivych zajmu ve
vztahu k dosahovani spravedlivé rovnovédhy mezi nimi. V prvni podkapitole je vyklad
nejprve situovan do SirSiho kontextu, pficemz jsou obecn€ vymezeny a predstaveny
limity vyluénych prav a jejich doktrindlni klasifikace. Nasledujici podkapitoly se pak
jiz vénuji pouze vybranym limitim vyluénych prav — zakladnim (lidskym) pravim
jako vnéjSim limitim a vyjimkdm a omezenim jako zvlaStnim vnitinim limitim.
Druhé podkapitola diskutuje kvalifikaci autorského prava jako zakladniho prava, vy-
mezuje vztah zékladnich prav a autorského prava a piedstavuje judikatorni feSeni
jejich vzajemného konfliktu. Tieti podkapitola se zamétuje na vyjimky a omezeni,
tedy zvlastni vnitini limity vyluénych prav. Byt tato podkapitola obsahuje i prehled
pozitivné-pravni upravy vyjimek a omezeni na mezinarodni, evropské a vnitrostatni
urovni, nezaméfuje se na jednotlivé skutkové podstaty vyjimek a omezeni, které by
komentovala a detailn€ rozebirala jejich konkrétni problematické aspekty ad hoc,
ale spiSe na obecnéjsi a systémové otazky. Pozornost je tak vénovana ospravedlnéni
vyjimek a omezeni, samotnému pojmu a terminologickym otazkam, jakoZ i zptisobu,
jak je s nimi soudy nakladéano, tedy jak jsou interpretovany a aplikovany.

Treti kapitola studie pak odpovida na vyzkumné podotazky, jakym systémo-
vym problémim aktudlné vyvazovani z4jmi a dosahovani spravedlivé rovnovahy
v autorském pravu prostrednictvim vyjimek a omezeni ¢eli a jakym zptisobem je lze
ptipadné adresovat de lege ferenda. Diskuze vybranych problematickych témat je
uvozena podkapitolou prezentujici teoretické tivahy o vhodné zméné samotného cha-
pani institutu vyjimek a omezeni, jeho postaveni v systému autorského prava a s tim
souvisejici ivahy o rekalibraci autorského prava. Specificky se tato kapitola vénuje
tzv. ,tiikrokovému testu jako obecnému ,,limitu limitd*, jakoZto problému v roviné
optimaliza¢ni. Vyvazovani je tedy stdle mozné, ale je tfeba fesit otazky koherentniho
a predvidatelného aplikovani vyjimek a omezeni s dostate¢nou mirou pravni jistoty,
ale i flexibility. Zaroven ale tento institut nastavuje parametry autorskopravniho systé-
mu tak, Ze je vyvazovani tendencn€ vychyleno. V ¢asti s ivahami de lege ferenda jsou
pak feSeny navrhy, v nichz hraje roli pravé tiikrokovy test, a to moznosti nejen pouze
restriktivniho vykladu vyjimek a omezeni, vyuZiti moznosti analogie v této oblasti, ja-
koz i zavedeni polooteviené, oteviené nebo kombinované normy (vyjimky, klauzule).

Dalsim tématem feSenym v této kapitole, specificky determinovanym prave
prostiedim digitalnich siti, je vymahani autorského prava technickymi prosttedky,
jakozto problém v roviné existen¢ni. Tyto prostfedky jsou v koneéném disledku
schopny efektivné vyloucit aplikaci vyjimek a omezeni a tim i v podstaté elimi-
novat vyvazovani zajmi. Pod technickou ochranu je mozno zaradit jak technické
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prostiedky ochrany prav (ve smyslu ¢lanku 6 odst. 4 InfoS, resp. § 43 aut. zak.), tak
tzv. algoritmické technické prostfedky (ve smyslu ¢lanku 17 DSMS?*), popularné
nazyvané jako “upload filtry”. Prezentované uvahy de lege ferenda ve vztahu k obé-
ma zpasobum technického vymahani autorského prava se pak zamétuji na moznost
viibec vyvazovani a dosahovani spravedlivé rovnovahy zachovat.

Poslednim diskutovanym tématem, které téz spada do roviny existenéniho ovliv-
néni vyvazovani, je privatni autonomie ve vztahu k vyjimkam a omezenim, kdy
studie kriticky diskutuje, zda a pfipadné za jakych podminek 1ze smluvné vyloucit
jejich aplikaci a jak tuto problematiku ptipadné fesit de lege ferenda. Odpoveédmi
na vyzkumné podotazky pak pfi zohlednéni zavért ostatnich kapitol zavérec¢na ka-
pitola zaroven odpovida na zakladni vyzkumnou otazku, totiz jak ptizplsobit vy-
jimky a omezeni autorského prava prostredi digitalnich siti.

Studie je primarn¢ teoretickou analyzou uc¢inného prava a relevantni judikatury.
Vychozim zkoumanym regulatornim ramcem je vnitrostatni pravo, a to autorské
pravo, potazmo pravo soukromé, a to véetn€ souvisejici vnitrostatni relevantni
judikatury. Vzhledem k tomu, Ze je Ceské republika smluvnim stitem viech re-
levantnich mezinarodnich smluv v oblasti autorského prava, jakoz i ¢lenem Ev-
ropské unie, je soucasna vnitrostatni Gprava vyrazné ovlivnéna jak ptislusnymi
mezinarodnimi smlouvami, tak unijnim (resp. historicky komunitarnim) pravem.
Daéle, vzhledem k zna¢né harmonizaci zkoumané problematiky a tim i zmenSené-
ho prostoru pro uvazeni ze strany ¢lenskych statl,* jakoz i vzhledem k zasadnim
rozhodnutim Soudniho dvora v tzv. ,,némecké trilogii“,*® je vénovana zna¢na po-
zornost téZ unijnim pfedpistim a judikatufe Soudniho dvora v oblasti prava autor-
ského.”” V ptipadech, kdy je to vhodné, zohlediiuje studie i angloamerické pojeti
autorského prava zalozené na utilitaristickych zékladech a s tim souvisejici zavéry
severoamerické pravni védy. Z kontinentalni pravni kultury jsou zohlednény ze-
jména némecka pravni Gprava, doktrina a judikatura. Studie navazuje na dosavadni
stav poznani v tuzemské a zahrani¢ni pravni véde,* pfi¢emz reflektuje zasadni le-

3 Smérnice Evropského parlamentu a Rady (EU) 2019/790 ze dne 17. dubna 2019 o autorském pravu
a pravech s nim souvisejicich na jednotném digitalnim trhu a o0 zméné smérnic 96/9/ES a 2001/29/
/ES — dale jen ,,smérnice o autorském pravu na jednotném digitalnim trhu“ nebo ,,DSMS*.

3 K postupujici harmonizaci v oblasti autorského prava srov. napt. VAN EECHOUD, M. et al. Har-
monizing European Copyright Law: the Challenges of Better Lawmaking. Alphen aan den Rijn:
Kluwer Law International, 2009; HUGENHOLTZ, P. B. The Creeping Unification of Copyright in
Europe. In: SYNODINOU, T. E. (ed.). Pluralism or Universalism in International Copyright Law.
Alphen aan den Rijn: Kluwer Law International, 2019.

% Jedna se o rozsudky SD Funke Medien NRW, C-469/17; SD Pelham a dalsi C-476/17 a SD Spiegel
Online, C-516/17.

37 Pti vykladu unijnich pravnich pfedpisu jsou kromé samotného normativniho textu (¢lanki ptislus-
nych smérnic a natizeni) vyuzity i piislusné body odivodnéni, které, byt nemaji zdvaznou povahu,
maji sviij vyznam pfi interpretaci. K roli bodti odiivodnéni pfi vykladu unijniho prava srov. napf.
KLIMAS, T.; VAICIUKAITE, J. The Law of Recitals in European Community Legislation. /LS4
Journal of International & Comparative Law [online]. 2008, ro¢. 15, ¢. 1.

38 Zohlednény jsou tak dostupné monografie, komentate, odborné ¢lanky, jakoz i vybrané (nepubliko-
vané) dizertacni prace.
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gislativni* a judikatorni*® vyvoj v této oblasti. Z hlediska metodologického je prv-
ni kapitola studie koncipovana jako teoreticko-historickd analyza s nutnymi pie-
sahy do analyzy t¢inného prava a relevantni judikatury. Druha kapitola studie je
kriticka analyza u¢inného mezinarodniho, unijniho a vnitrostatniho prava a s nim
souvisejici judikatury. Treti kapitola, po kritické analyze statu quo ve vybranych
problémovych oblastech, teoreticky diskutuje mozné navrhy de lege ferenda.

Organizacné-technické pozndmky a podékovani

Studie vychazi z pravniho stavu a zdrojit dostupnych ke dni 15. 12. 2019. K témuz
dni byla téz prekontrolovana dostupnost online zdrojti. Ve studii jsou pouzivany dva
typy zkratek u pravnich predpisi:
kratka zkratka (jako napft. InfoS nebo aut. zak.) je pouzivana v pripadech, kdy je
odkazovano ke konkrétnimu ustanoveni daného dokumentu (napt. ¢l. 5 InfoS,
§ 29 aut. zak.),
— dlouhd zkratka (jako napf. informacni smérnice nebo autorsky zdkon) je pouzi-
vana v piipadech, kdy je odkazovano na dokument jako celek.

Ohledné nakladani s pfimymi citacemi cizojazy¢nych textl, s vyjimkou sloven-
Stiny a situaci, kdy je dostupny oficialni pieklad,* je v této studii zvolena stejna
metoda jakou zvolil Koukal.# V textu je tedy v piipadé ptimych citaci uvadén cesky
preklad, jehoz autorem je, pokud neni uvedeno jinak, autor této studie, a v poznam-
ce pod carou je pak uvedeno origindlni znéni pfimé citace. Tato metoda ma, jak
uvadi Koukal,® dvé vyhody: jednak umoziuje ¢tenafi seznat myslenky citovaného
autora v origindle a dale umoziuje odhalit pfipadné nepiesnosti a nedokonalosti
prekladu zplisobené autorem.

Pro oznaceni Soudniho dvora EU, resp. Evropského soudniho dvora, je v této
studii pouzivan vyraz ,,Soudni dvir®, a to i v pfipad¢, ze jsou diskutovana rozhod-
nuti, kterd Soudni dvir vydal pfed svym pfejmenovanim v dasledku Lisabonské
smlouvy,* tedy jako Evropsky soudni dvir.

3V oblasti legislativy Ize za nejvétsi zménu v oblasti zajmu studie na mezinarodni Grovni oznacit

Marrakesskou smlouvu o usnadnéni piistupu k publikovanym diliim osobam nevidomym, osobam

se zrakovym postizenim nebo osobam s jinymi poruchami ¢teni (dale jen ,Marrakesska smlouva‘)

a na unijni Grovni smérnici o autorské pravu na jednotném digitalnim trhu.

V oblasti judikatury 1ze za nejvétsi vyvoj oznalit pravé jiz zminéné rozsudky Soudniho dvora

v tzv. ,némecké trilogii®.

Jako je napf. v ptipad¢€ unijnich pfedpist a judikatury Soudniho dvora. V odiivodnénych pfipadech,

napf. pro demonstraci zjevné chyby v piekladu nebo situace, kdy je napf. pro stejny vyraz pouzity

v ¢estin€ vyuzivano v némciné vice odlisnych vyrazi, je i v téchto piipadech uvadéno vice jazyko-

vych verzi. Pii analyze je srovnavano znéni Ceské, anglické a némecké. Volba téchto konkrétnich

jazykil je odiivodnéna jazykovou kompetenci autora studie.

KOUKAL, P. Autorské pravo, public domain a lidska prava. Brno: Masarykova univerzita. 2019, s. 27.

3 Tamtéz, s. 27.

4 Sdéleni Ministerstva zahrani¢nich véci €. 111/2009 Sb. m. s. o sjednani Lisabonské smlouvy po-
zménujici Smlouvu o Evropské unii a Smlouvu o zalozeni Evropského spolecenstvi — dale jen
,,Lisabonska smlouva“.
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Generické maskulinum ,,uzivatel” pouzivané k oznaceni fyzické, ale i pravnické
osoby, ktera vyuziva pfedmét ochrany, ptirozené zahrnuje zaroven muze i Zeny. Byt
se z hlediska genderové korektniho (senzitivniho) vyjadfovani jedné pouze o kom-
promis,* odpovida toto oznacovani ustalenému autorskopravnimu diskurzu a napf.
i britské tradici interpretace pravnich piedpisu.*

Studie byla zpracovana v ramci feseni projektu ,,Prizpisobeni vyjimek a omezeni
autorského prava, prav souvisejicich a zvlastnich prav potizovatele databaze prostiedi
digitalnich siti* (reg. €. projektu 17-22474S) za finan¢ni podpory Grantové agentury
Ceské republiky. Zavéry prezentované v této studii byly parcialné predstaveny na
narodnich a mezinarodnich seminafich, workshopech a konferencich.” Autor si na
tomto misté dovoluje podékovat viem jejich uc€astnikiim, ktefi s nim prezentovana
témata diskutovali — jmenovité si diky zaslouzi (v abecednim potadi) Clemens Appl,
Zsolt Balogh, Estelle Derclaye, Phillip Homar, Martin Husovec, Bernd-Justin Jiitte,
Péter Mezei, Tito Rendas, Caterina Sganga a Andreas Wiebe.

4 VALDROVA, J.; KNOTKOVA-CAPKOVA, B.; PACLIKOVA, P. Kultura genderové vyvizeného
vyjadrovani. [online]. 2010, s. 36-37.

4 Srov. &l. 6 An Act to consolidate the Interpretation Act 1889 and certain other enactments relating
to the construction and operation of Acts of Parliament and other instruments, with amendments to
give effect to recommendations of the Law Commission and the Scottish Law Commission (Inter-
pretation Act 1978 as amended), UK Public General Acts, 1978, Chapter 30.

47 Konkrétné pak autor této studie predstavil zavéry v ni prezentované jako:

— Exceptions and Limitations to Copyright Law and Art. 17 DSM Directive: How to Make it
Work? In Cyberspace 2019, Brno, Ceska republika 2019 — ¢ast 3.3.2,

— On Internal and External Limits of Copyright Law: Fundamental Rights and Copyright Excep-
tions & Limitations after Funke Medien NRW, Pelham and Spiegel Online. In Summer Camp
IT/IP Law 2019, Reichenau an der Rax, Rakousko, 2019 — ¢ast 2.1, 2.2 a 2.3,

— Reconciling user-rights approach in copyright with the current EU copyright framework and
CJEU case law. In TILTing Perspectives 2019, Tilburg, Nizozemi, 2019, zejména Cast 1.3,

— Principles of Implementation, Interpretation and Application of Exceptions and Limitations in
EU Copyright Framework. Cyberspace 2018, Brno, Ceské republika — zejména &ast 2.3.3.2,

— Vyjimky a omezeni autorskych prav jako uzivatelska prava. Otazky prava duSevniho vlastnictvi
2019, Olomouc, Ceské republika, zejména &ast 1.3,

— Exceptions and Limitations in the EU Copyright Law: Analysis of the CJEU Case Law. In 6th
Gottingen International Research Forum on Law and ICT/IP 2018. Goéttingen, Némecko, 2018 —
zejména Casti 2.2.2.2 a 2.3.3.2,

— Principles of Implementation, Interpretation and Application of Exceptions and Limitations in
EU Copyright Framework. Cyberspace 2018, Brno, Ceska republika — zejména &ast 2.3.3.2,

—  Vyjimky a omezeni autorského prava v éeském pravnim fadu a jejich interpretace. Ceské pravo
a informacni technologie. Brno, Ceska republika, 2017 — ¢ast 2.3.3.3,

—  Spoluautorsky téz: HARASTA, J.; GALAJIDOVA, D.; ZIBNER, J.; MYSKA, M. Reverse en-
gineering the exceptions and limitations to copyright: learning from the past to shape the future.
Cyberspace 2017, Brno, Ceské republika, 2017 — &ast 2.3.3.1.

Celkové vysledky projektu shrnula prezentace viech fesiteld projektu na konferenci CPIT 2019
jako MYSKA, M.; KOSCIK, M.; MISEK, J. Projekt GA17-22474S ,,Piizptisobeni vyjimek a ome-
zeni autorského prava, prav souvisejicich a zvlastnich prav pofizovatele databaze prostiedi digital-
nich siti.« Ceské pravo a informacni technologie, 2019, Brno, Ceska republika. Piehled vysledkt
projektu, jakoz i akei, v ramci nichz byly vysledky projektu prezentovany, je dostupny z: www.
muni.cz/vyzkum/projekty/36465.
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Uvod

Autor si dovoluje na tomto miste téz pod€ékovat spoluiesitelim vyse uvedeného
projektu Jakubu Harastovi, Michalu Kosc¢ikovi a Jakubu Miskovi. Autor si téZ do-
voluje pod&kovat daldim pracovnikiim a doktorandtim na Ustavu prava a techno-
logii Pravnické fakulty Masarykovy univerzity za podnétné diskuze k tématu této
knihy. Specialné si dovoluje podékovat Frantisku Kaslovi, Jifimu Markovi a Pavlu
Loutockému za kritické poznamky k textu. Autor jmenovité dékuje téZ vedoucimu
Ustavu prava a technologii Radimu Pol¢akovi za podporu a Pavlu Koukalovi za
obohacujici rozpravy nad tématy feSenymi v této studii. Autor téz dékuje recen-
zentkdm knihy Zuzané Adamové a Markété Trimble, jakoZ i Martinu Husovcovi za
napsani pfedmluvy. Podékovani si zaslouzi téz lidé, ktefi se podileli na technické
realizaci publikace studie, a to jmenovité redaktorka Katefina Mlsnova za profesi-
onalni a neutuchajici podporu, Daniela Schmiedtova za jeji korekturu, Tomas Brej-
cha za jeji sazbu, Stephen Collet za korekturu anglického resumé a Helena Hara-
Stova za technické korektury citaci. Podékovani patii i Rosanne van der Waal a Bo
Backbier za pomoc pfi resersi prament dostupnych na Instituut vor Informatierecht.
Veskeré chyby samoziejmée ale jdou na vrub autora. Nejvétsi dik si ovSem zaslouzi
rodina autora, a to za trpélivost a podporu.
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4  ZAVER AVYHLED DO BUDOUCNA

Jak trefn€ konstatovala Okediji ,,[n]Jeomezené udélovani nebo uplatiiovani prav bez
odpovidajicich a vhodnych omezeni a vyjimek ma zavazné nepiiznivé dlouhodobé
disledky [...] pro samotny tvur¢i a inovacni proces®.!®*¢ Disledkem ,,absorbova-
ni a omezeni novych moznych uziti, byt by toto nemuselo byt Zddouci z hlediska
spoleéenskych, kulturnich nebo ekonomickych potieb®,'s¥ jakoz i nesouladu mezi
normami pravnimi a socidlnimi, kdy fakticky mozné a skute¢né¢ realizovana uZiti
predmétl ochrany nejsou adekvatn&!®*® reflektovana pravem, je nesoulad cilti autor-
ského prava a prosttedk jejich dosazeni.'s* Ignorovani jinych zajmi nez nositeli
prév ,,nepfispiva k ekonomickému, kulturnimu a socialnimu rozvoji, ale v konec-
ném dusledku vede i k ohroZeni legitimity autorského prava jako takového®.!3% Za
ucelem zachovani integrity a legitimity autorského prava jako normativniho systé-
mu se tedy jevi, Ze je nékdy Iépe ho neaplikovat.!$*!

Tato studie se vénovala pravé témto situacim, kdy se ochrana autorskym pravem
neaplikuje, a to kvuli jeho limitiim, specificky pak prostfednictvim vyjimek a ome-

1836 The unlimited grant or exercise of rights without corresponding and appropriate limitations and
exceptions has serious adverse long-term implications [...] for the creative and innovation process
itself* OKEDIJI, R.L. The International Copyright System: Limitations, Exceptions and Public In-
terest Considerations for Developing Countries [online]. Issue Paper No. 15. Geneva: International
Centre for Trade and Sustainable Development; United Nations Conference on Trade and Develop-
ment, 2006, s. x. Kriticky 1ze poznamenat, Zze Okediji ov§em toto konstatovani formuluje jako nor-
mativni, nikoliv jako empirické — za tento podnét dékuje autor této studie Markété Trimble.

187 SENFTLEBEN, M. The Perfect Match — Civil Law Judges and Open-Ended Fair Use Provisions.

American University International Law Review [online]. 2017, ro¢. 33, €. 1, s. 239.

Tedy jinak nez pouze negativné ve smyslu apriorniho zakazu vyplyvajici z absolutni povahy ptiz-

nanych vyluénych prav.

1839 KRIZ, J. Ochrana autorskych prav v informacni spolecnosti. Praha: Linde, 1999, s. 119.

1890 HUGENHOLTZ, P. B. Flexible Copyright: Can EU Author’s Right Accommodate Fair Use? In:
STAMATOUDI, I. A. (ed.). New Developments in EU and International Copyright Law. Alphen
aan den Rijn: Wolters Kluwer, 2016, s. 418.

1841 [...] maintain the integrity and legitimacy of copyright as a normative system. And in order to pro-
tect this system it is sometimes better to disregard it.“ JUTTE, B. J. A Matter of Perspective — AG
Szpunar Suggests Member States are Ineligible for Copyright Protection in Confidential Military
Reports. Kluwer Copyright Blog [online]. 1. 11. 2018. Jak uvedl Koukal, omezeni vyluénych prav
pfiméfenym zplsobem je zplsobilé zajistit vyuzivani pfedmétl ochrany ,,s ohledem na jejich pfi-
rozenou povahu a socialni vyznam* (srov. KOUKAL, P. Autorské pravo, public domain a lidska
prava. Brno: Masarykova univerzita, 2019, s. 408). Je nutno poznamenat, ze toto konstatovani je
ovsem vhodné omezit na soucasny ,,hypertrofovany* systém autorského prava preferujici ,,kulturu
exkluzivity, jak byl charakterizovan v ¢asti 1.4 této studie, a ne obecné na autorské pravo jako
celek — za tento podnét dékuje autor této studie Markété Trimble.

1838
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zeni vyluénych prav. Primarnim jejim cilem bylo nalézt odpovéd’ na vyzkumnou
otazku, jak ptizplsobit aktualni systém vyjimek a omezeni autorského prava pro-
stiedi digitalnich siti. Za timto i€elem byla studie rozvrzena do tfi na sebe navazu-
jicich a vzajemné provazanych kapitol, pfi¢emz kazda z nich fesila dil¢i souvisejici
vyzkumné podotazky smétujici k zodpoveézeni té souhrnné.

Prvni kapitola odpovédéla na vyzkumnou podotazku, pro¢ je potieba se hlavni
vyzkumnou otazkou viibec zabyvat — tedy proc je viibec potieba pfizpiisobovat vyjim-
ky a omezeni prostredi digitalnich siti. Odpoveéd’ vyplyva ze samotného smyslu, cile,
ucelu a funkce autorského prava. Vzhledem k regulované materii, tedy nehmotnych
pfedmétl ochrany, majici specifické ekonomické vlastnosti a hlavné komunikacni
ucel,'3* ma autorské pravo vyrazny socialni rozmér, kdy neplni jen prostou funkeci
alimentacni (tj. ochrana navratnosti investice tvlrca a prostiedniki), ale mj. i funkci
socialni spocivajici jednak v podpote kulturnosti a vzdélanosti, ale napt. i v zajisténi
realizace osobnosti uzivatele, ¢i mezigeneracni solidarity v pfistupu k vytvorim. Pro
dosazeni tohoto cile a naplnéni svého uc¢elu'® pak autorské pravo nemuze zajistovat
pouze ,.kontrolu‘ nositelim prav, ale i ,,ptistup* uzivatelim téchto statku. '3 Jednot-
livé relevantni zajmy je pak potieba vyvazovat a dosahovat spravedlivé rovnovahy
mezi nimi. Vyvazovani a rovnovahu je pak mozno chapat v dynamickém (proces)
a statickém pojeti (cilovy stav). Regulatorni feseni této dichotomie spociva v limitaci
vyluénych prav ve vefejném i v obecném zajmu, potazmo i individualnim zajmu.'®%
Ty mohou byt intrasystémové, které spocivaji v obecném vymezeni co, za jakych
podminek a jak dlouho je chranéno (obecné vnitini autorskopravni limity), resp. sta-
noveni, za jakych podminek Ize dany pravem chranény ptfedmét uzit bez souhlasu
nositele ptislu§ného prava (zvlastni vnitini autorskopravni limity).!3% Vngjsi limity
pak zohlednuji ,,vnéjsi vlivy®, jako napf. jind zakladni prava, a jednd se o extrasys-
témové feSeni.'®” Tyto limity zajist'uji soulad mezi zajmem spole¢nosti ,,na tvorbé
a spoleCenském uplatiiovani ur¢itého nehmotného statku®,'®* zajmy nositeld prav

182 Srov. KOUKAL, P. Autorské pravo, public domain a lidskd prdva. Brmo: Masarykova univerzita.
2019, s. 99-100.

1843 Tato potieba ,,balan¢niho cviceni® je, jak bylo demonstrovano, vlastni v§em zakladnim autorsko-
pravnim systémiim a propaguje ji i Soudni dviir (srov. GUNLICKS, M. B. A Balance of Interests:
The Concordance of Copyright Law and Moral Rights in the Worldwide Economy. Fordham Intel-
lectual Property, Media & Entertainment Law Journal [online]. 2000, ro¢. 11, €. 3, s. 603, jakoz
i cast. 2.2.2.2 této studie).

184 Srov. GERVAIS, D. J. Making Copyright Whole: A Principled Approach to Copyright Exceptions
and Limitations. University of Ottawa Law & Technology Journal [online]. 2008, ro€. 5, ¢. 1-2.

185 Srov. napt. paty bod preambule WCT, bod odiivodnéni ¢&islo 14 InfoS, § 3 aut. zak. Detailngji se
problematice ospravedInéni vyjimek a omezeni, tj. zvlaStnim vnitinim limitim, vénuje ¢ast 2.3.2
této studie.

1846 Tuto bipartici vnitinich autorskopravnich limitti pouziva Prchal (PRCHAL, P. Limity autorskoprdv-
ni ochrany. Praha: Leges, 2016, s. 137).

1847 Tamtéz, s. 137.

1848 KNAP, K. Subjektivni prava a pravem chranéné zajmy v oblasti prav k nehmotnym statkiim. In:
KNAP, K.; KUNZ, O. (eds.). Aktualni otazky prava autorského a prav primyslovych. Praha: Uni-
verzita Karlova, 1988, s. 14.
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a opravnénymi zajmy uZivateld.'®* Predpokladem vyvaZzovani zajml a dosahovani
spravedlivé rovnovahy ale je spravna identifikace zajmut uzivateld, které maji byt vy-
vazovany. Technicky vyvoj, a s tim souvisejici vznik prostiedi digitalnich siti a s tim
souvisejici demokratizace tvorby, otevira autorskopravni systém totiz stale vice sub-
jektim, resp. modifikuje jejich z4jmy. Pojem ,,uzivatel* ale neni chapan a pouzivan
v pravnich predpisech, judikatute a doktriné jednotné.!3° Pozorovat lze ale rostouci
roli ,.koncového uzivatele, ktery se stava aktivnim prvkem v systému autorského
prava, a minimalné co do moznosti predméty ochrany komunikovat. Identifikace ko-
lidujicich zajmu tak vzhledem k této nekoherentnosti musi byt vzdy provadéna ad
hoc. Regulace reagujici na technicky vyvoj a zvySené moznosti uzivatelll s predmety
ochrany preferuje stav, ktery Peukert nazyva ,kulturou exkluzivity*!®*! — tj. expan-
ze poskytované ochrany, jeji extenzivni vynucovani, a to i ex ante prosttednictvim
technickych prostiedkii vymahani prav. Vychyleni systému ve prospéch nositell prav
vyvolava potiebu prehodnotit a pfizplsobit prostiedi digitalnich siti, zejména zvlast-
ni vnitini limity vyluénych prav — vyjimky a omezeni autorského prava, a to zejména
tak, aby viitbec umozioval vyvazovani zajmi a dosahovani spravedlivé rovnovéahy.
Druha kapitola odpovédéla na vyzkumnou podotazku, jak reflektuje mezina-
rodni, unijni a vnitrostatni pravo, jakoz i relevantni judikatura vybrané limity autor-
ského prava a jakym zplsobem je tedy zajistovano vyvazovani jednotlivych zajmt
ve vztahu k dosahovéni ,,spravedlivé rovnovahy* mezi nimi. V ramci této analyzy
statu quo byly systematizovany limity vyluénych prav, a to na limity vn&jsi, stojici
mimo systém autorského prava, a limity vnitini.’*>? Ty byly dale roz¢lenény na limi-
ty obecné (strukturalni) a zvlastni (pravé vyjimky a omezeni).'®>3 Vné&jsi limity ve
formé zakladnich prav a zvlastni vnitini limity autorského prava (vyjimek a omeze-
ni) pak maji specificky vztah, nebot’ ty vnitini mohou internalizovat ty vné&jsi. Za-
roven je ovSem autorské pravo jiz chapano jako zakladni pravo'®** podiazované pod
pravo vlastnit majetek, a tato kvalifikace je vyuzivana k ospravedInéni jeho samotné
existence a jeho dal$iho rozsifovani.'® V pfipadé€, Ze kolize neni internalizovana,
tj. feSena zvlastnimi vnitinimi limity, dochazi ke kolizi daného zékladniho prava
a autorského prava. Z dostupné judikatury Ize odvodit, ze Evropsky soud pro lidska

1849 Tamtéz, s. 14.

1830 Srov. zdroje citované v ¢asti 1.3.3 studie.

1851 PEUKERT, A. Das Urheberrecht und die zwei Kulturen der Online-Kommunikation. Gewerblicher
Rechtsschutz und Urheberrecht — Beilage [online]. 2014, ro¢. 116, €. 1.

1852 Srov. napt. GOLDSTEIN, P.; HUGENHOLTZ, P. B. International Copyright: Principles, Law, and
Practice. New York; Oxford: Oxford University Press, 2019, s. 381. Obdobné¢ PRCHAL, P. Limity
autorskopravni ochrany. Praha: Leges, 2016, s. 136-138.

1853 PRCHAL, P. Limity autorskoprdvni ochrany. Praha: Leges, 2016, s. 137.

1854 Resp. autorska prava majetkova — k tomu srov. obecné v tuzemské doktriné TELEC, I. Lidska prava
a dusevni vlastnictvi. Pravni rozhledy [online]. 2002, ro¢. 10, ¢. 3; TELEC, 1. DuSevni vlastnictvi
a jeho vliv na véc v pravnim smyslu. Prdvni rozhledy [online]. 2011, ro¢. 19, ¢. 12; jakoz i zdroje
citované v ¢asti 2.2.1 této studie.

1855 DREXL, J. European and International Intellectual Property Law between Propertization and Re-
gulation: How a Fundamental Rights Approach Can Mitigate the Tension. University of the Pacific
Law Review [online]. 2016, ro¢. 47, €. 2, s. 200.

243



Vyjimky a omezeni autorského préva v prostredi digitalnich siti

prava ke konfliktu svobody projevu a autorského prava ptistupuje jako ke konfliktu
dvou pravem chranénych kolidujicich zajmu, pti¢emz jako zasadni pii zvazovani
prostoru, které maji staty k uvazeni se jevi rozliSovani, zda se jedna o ,,tradi¢ni*
projev politického charakteru nebo ¢isté komeréni.!# Z hlediska mediované komu-
nikace prostfednictvim digitalnich siti je dlezity zavér, Ze se svoboda projevu ne-
vztahuje pouze na obsah samotny, ale i na prostfedky jeho pfenosu, tj. i technickou
realizaci jeho sdélovani a tézZ to, ze pouhé komunikovani pfedmét ochrany je pod-
fazeno pod svobodu projevu.'®? Z rozhodnuti Soudniho dvora feSicich tyto otazky
jsou zésadni ta z tzv. ,,némecké trilogie®, kterd jasn¢ deklarovala fundamentalni vy-
znam zakladnich prav (vné&jsich limitit) pro dosahovani spravedlivé rovnovahy mezi
jednotlivymi kolidujicimi z&jmy. Pfedpokladem ale je opusténi pouze restriktivniho
vykladu vyjimek a omezeni.'8® Prima facie velmi pfiznivy zavér pro uzivatele je
ale nutno korigovat, nebot’ Soudni dvir stanovil pomérné ptisné mantinely, kdy je
mozno takové vyvazovani realizovat — totiz pouze v ramci jiz existujicich unijnich
legislativnich feSeni ve form¢ zvlaStnich vnitinich limitt, nikoliv zavadénim no-
vych neharmonizovanych vyjimek a omezeni, a to ani kdyby tyto byly zaloZeny
pravé na zakladé€ jinych zakladnich pravech.!®>® Vnitrostatni soudy fesi kolizi pre-
ferenci zvlastnich vnitinich limitd autorského prava jako systémového nastroje pro
feeni konfliktd. Ustavni soud reflektuje i limity vn&jii a jejich stfet fesi formou
pométovani principd.

Samotné analyza de lege lata ukazala pon€kud neukotvené a nesystematické
chépani a pouzivani samotnych vyrazl vyjimka a omezeni v mezinarodnich, unij-
nich a vnitrostatnich pfedpisech a relevantni judikatufe. Jako zcela nesystematic-
ky je pak nutno oznacit posledni terminologicko-kvalifika¢ni vyvoj v judikatufe
Soudniho dvora, kdyz tento bez obsahlejsi diskuze moznych dopadii tohoto kroku
oznadil ,,vyjimky a omezeni* za ,,uzivatelska prava‘.!® Byt je toto chapani jiz dis-
kutovano v doktring,'®! ptevazuje prozatim chapani vyjimek a omezeni ve smyslu
»uzivatelskych svobod™“ a nikoliv ,uzivatelskych prav ve smyslu vymahatelnych
subjektivnich prav.!862

1856 ESLP Ashby Donald a dalsi v. Francie, 36769/08, bod 39.

1857 KOUKAL, P. Autorské pravo, public domain a lidska prdva. Brno: Masarykova univerzita. 2019,
s. 317.

1358 Shodné napt. HOMAR, P. Umsetzung und Anwendung der Urheberrechtsausnahmen — Zugleich
eine Anmerkung zu EuGH 29.07.2019, C-516/17 — ,,Spiegel Online*. Medien und Recht Internati-
onal. 2019, ro¢. 16, ¢. 34, s. 85.

1859 SD Funke Medien NRW, C-469/17, bod 64; SD Spiegel Online, C-516/17, bod 49.

1860 SD Funke Medien NRW, C-469/17, bod 62; SD Spiegel Online, C-516/17, bod 54.

1861 Zakladnim dilem teorie ,,uzivatelskych prav* je monografie Pattersona a Lindberga (PATTERSON,
L. R.; LINDBERG, S. W. The Nature of Copyright: a Law of Users’ Rights. Athens: University of
Georgia Press, 1991); z aktualni zahrani¢ni doktriny je nutno zminit monografii Chapdelaine (CHAP-
DELAINE, P. Copyright User Rights: Contracts and the Erosion of Property. Oxford: Oxford Uni-
versity Press, 2017); v tuzemské doktriné se uzivatelskym praviim vénoval JIRSA, J. Uzivatelska
prava v informacni spolecnosti [online]. Praha, 2012.

18622 Srov. KOUKAL, P. Autorské prdavo, public domain a lidskd prdva. Brno: Masarykova univerzita.
2019, s. 141; TELEC, 1. Pojmové znaky dusevniho viastnictvi. Praha: C. H. Beck, 2012, s. 51.
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Konec¢né byla vénovana pozornost pravni tpravé vyjimek a omezeni na mezi-
narodni, unijni a vnitrostatni urovni, véetn¢ interakce téchto regulatornich systé-
mi. Zatimco mezindrodni iprava ponechava vnitrostatnimu zakonodarci relativné
Siroky prostor k dosahovani pozadované rovnovahy,'®®® je unijni systém vyjimek
a omezeni doktrinaln¢ charakterizovan jako ,,slepenec (,,patchwork®),!3* | nej-
horsi mozny scénai“ (,,worst-case scenario®),!8% ptipadné jako ,.totalni chyba“
(,,total error®).!8%¢ Nezajist'uje totiz nositelim prav ani uzivatelim dostate¢nou
miru prévni jistoty, ani nenabizi dostate¢nou flexibilitu, cozZ ma negativni dopad
na pozadované vyvazZovani a dosahovani spravedlivé rovnovahy mezi riznymi
zajmy.!3¢7 Petrifikace systému vyjimek a omezeni stanovenych v informaéni smér-
nici je vyjadiena piimo v jejim bod¢ odivodnéni ¢islo 32 a byla opakované po-
tvrzena i Soudnim dvorem.!*® Dusledkem je, Ze chténa spravedliva rovnovaha
mezi zajmy a pravy odliSnych subjektt v systému autorského prava zohlediuje
spolecensky a technicky vyvoj ptelomu tisicileti, tj. doby pfijiméani informacni
smeérnice.

Soudni dvir se ale ve své rozhodovaci ¢innosti sjednotit jak , kulturu exkluzivi-
ty*, tak ,,kulturu pristupu®, ne vzdy ale jasnym a koherentnim zpisobem. Prikladem
je pristup Soudniho dvora k otazkam vykladu — jako zakladni interpretacni pravi-
dlo stale akceptuje nutnost restriktivniho vykladu vyjimek a omezeni.'®® Zaroven
ale Soudni dvir propaguje zachovani ,,uzitecného ucinku® vyjimek a omezeni zo-
hlednénim téz ,,a¢elového vykladu*,'™ ktery ma mj. “umoznit a zabezpe€it vyvoj
a fungovani novych technologii, a také zajistit pfiméfenou rovnovéhu prav a z4jmi
nositelll prav na strané jedné, a uzivateld chranénych pfedmétii ochrany, kteti chtéji
tyto nové technologie vyuZivat, na strang druhé”.!®"! Specifika prostiedi digitalnich
siti zohlednil i pfi progresivnim rozsifeni aplikace vybrané vyjimky i na digitalni

1863 Srov. ¢lanek 10 WCT, resp. €l. 16 WPPT a k nim sjednana spoleéna prohlaseni.

1864 SGANGA, C. Right to Culture and Copyright: Participation and Access. In: GEIGER, C. (ed.) Re-
search Handbook on Human Rights and Intellectual Property. Cheltehnham; Northampton: Edward
Elgar Publishing, 2015, s. 566.

1865 JUTTE, B. J. Reconstructing European Copyright Law for the Digital Single Market: Between Old
Paradigms and Digital Challenges. Baden-Baden: Nomos Verlag, 2017, s. 243; SENFTLEBEN,
M. The International Three-Step Test: A Model Provision for EC Fair Use Legislation. Journal of
Intellectual Property, Information Technology and E-Commerce Law [online]. 2010, ro¢. 1, ¢. 2,
s. 69-71.

1866 ROCHA, M. V. Fair Use in USA Copyright v. EU InfoSoc Directive Closed List of Exceptions and
Limitations. In: Nanterre Colloquium — Law and Interculturalism — XXII Annual Meeting [online].
Porto: Universidade Catélica Portuguesa, 2018, s. 68.

187 Obdobné napt. i HUSOVEC, M. Verejny zaujem v autorskom prave. Vynimky a obmedzenia,
restriktivne? Pravny obzor. 2013, ro€. 96, €. 5, s. 473.

188 SD Soulier a Doke, C-301/15, bod 34; SD Renckhoff, C-161/17, bod 16.

189 SD Infopaq International, C-5/08, bod 56. Stejny argument pak Soudni dviir zopakoval v SD Pu-
blic Relations Consultants Association, C-360/13, bod 23 s odkazem na SD Infopaq International,
C-5/08, body 56, 57 a SD Football Association Premier League a dalsi, C-403/08, bod 162.

1870 SD Football Association Premier League a dalsi, C-403/08, bod 163.

1871 TamtéZz, bod 164 (odkazovano SD Public Relations Consultants Association, C-360/13, bod 24).
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uziti.'®”? Divodem pro tento zavér mj. bylo, Ze autorské pravo se musi pfizptsobit
hospodaiskému vyvoji'®” a ze tim bude podpofena kultura.'®”* Soudni dvur se téz
vyslovil k mife harmonizace v oblasti vyjimek a omezeni, ktera, na rozdil od vy-
luénych prav, neni uplna.'s” Clensky stat tak maze pii transpozici smérnice vyuZit
poskytnuty prostor, ale pouze pfi dodrzeni prava Evropské unie.'®¢ Tyto meze tvorii
jednak obecné zasady unijniho prava, tedy zasada proporcionality a s ni souvisejici
zasada subsidiarity,'®”” ale i specialni pozadavky vyplyvajici z informaéni smérnice.
Mezi né patii pravé vyse kritizovany pozadavek stanoveni vysoké trovné ochrany
ve prospéch autord,'s” jakoZ i jejich pravni jistoty ohledné uziti dél, ktera spociva
v tom, Ze uziti dila nesmi byt zavislé na uvazeni beneficienta vyjimky nebo ome-
zeni.'®” Vnitrostatni Gprava v autorském zakoné je zasadnim zpisobem ovlivnéna
unijnimi pfedpisy a rozhodovaci ¢innosti Soudniho dvora a favorizuje tak ,,kulturu
exkluzivity®.

Ani unijni, ani vnitrostatni systém vyjimek a omezeni ovS§em neobsahuje fle-
xibilné&jsi Gipravu schopnou reagovat adekvatné na prostiedi digitalnich siti a jim
generovanou potiebu omezit vylu¢na prava, napt. ve formé oteviené, polooteviené
nebo kombinované normy (vyjimky, klauzule).

Treti kapitola odpovédéla na vyzkumné podotazky, jakym systémovym problé-
mim aktualné vyvazovani z4jmi a dosahovani spravedlivé rovnovahy prostrednic-
tvim vyjimek a omezeni Celi a jakym zplsobem je l1ze piipadné adresovat de lege
ferenda. Obecnym problémem je chapani vyjimek a omezeni jako ,,nutného zla‘, 8%
,shovivavosti® (,,forbearance*)!®! ¢i ,,dobro¢innosti“ nositele prav nebo zakono-
darce'®? a s tim spojena preference ,.kultury exkluzivity*, ktera je podpofena tim, ze
soucasny regulatorni ramec'3$3 a Soudni dvir'®* oznacuje ,,vysokou tGroveii ochra-
ny*, tedy posilovani vylucnych prav, za v zadsad¢ jediny stimul k podpote kreativity.
Preference pouze Pahudem identifikované ,,vyluovaci slozky autorského prava‘!s

1872 SD Vereniging Openbare Bibliotheken, C-174/15.

1873 Tamtéz, bod 45.

1874 TamtéZz, bod 51.

1875 Srov. SD Funke Medien NRW, C-469/17, body 45-53; SD Spiegel Online, C-516/17, body 31-38.

1876 SD Painer, C-145, bod 104.

1877 TamtéZ, bod 105.

1878 Tamtéz, bod 105.

187 Tamtéz, bod 108.

1880 DREIER, T. Limitations: The Centerpiece of Copyright in Distress. Journal of Intellectual Property
Information Technology and Electronic Commerce Law [online]. 2010, ro¢. 1, €. 2, s. 51.

1331 LAMBRECHT, M.; CABAY, J. Remix Allowed: Avenues for Copyright Reform Inspired by Cana-
da. Journal of Intellectual Property Law & Practice [online]. 2016, ro¢. 11, ¢. 1, s. 31.

1822 HUSOVEC, M. Verejny zaujem v autorskom prave. Vynimky a obmedzenia, re$triktivne? Prdvny
obzor. 2013, ro€. 96, €. 5, s. 481.

1883 Body odiivodnéni ¢&islo 9 InfoS a ¢islo 3 DSMS.

1884 MYLLY, T. The Constitutionalization of the European Legal Order: Impact of Human Rights on
Intellectual Property in the EU. In: GEIGER, C. (ed.). Research Handbook on Human Rights and
Intellectual Property. Cheltenham; Northampton: Edward Elgar Publishing, 2015, s. 119.

1885 PAHUD, E. Zur Begrenzung des Urheberrechts im Interesse Dritter und der Allgemeinheit. UFITA
Archiv fiir Urheber- und Medienrecht. 2000, ro€. 64, ¢. 111, s. 99.
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ovSem systémove ohrozuje vyvazovani zajmu a dosahovani spravedlivé rovnovahy.
Rekalibrace autorského prava ve smyslu chapani vyjimek a omezeni jako jeho inte-
gralni soucasti pak miiZe tento negativni jev eliminovat.

Specificky pak byly identifikovany a diskutovany tfi konkrétni problémy
soucasného systému vyjimek a omezeni — tiikrokovy test, vymahani autorského
prava technickymi prostfedky a vztah privatni autonomie a vyjimek a omezeni.
Prvni z nich, tfikrokovy test je problém v roviné optimalizaéni — nevylucuje totiz
vyvazovani zajmi a dosahovani spravedlivé rovnovahy a priori, ale tendencné
se, v unijnim a vnitrostatnim pojeti, vychyluje ve prospéch nositelil prav. Zaroven
v kombinaci se zvolenou regulaci vyjimek a omezeni formou taxativniho uzavie-
ného katalogu skutkovych podstat vyjimek a omezeni nezajist'uje ani pozadova-
nou miru flexibility autorskopravniho systému, ani potfebnou pravni jistotu.!s
Pti chapani tfikrokového testu jako ,,umoznujici* (,,enabling*) normy, jak vyply-
va z jeho upravy v ¢lanku 7 TRIPS a ¢l. 10 WCT, ho ale Ize vyuzit pravé k do-
sazeni téchto cilti. Test lze reinterpretovat tak, aby zohlednoval i jiné zajmy nez
a priori nositelll prav a to tim, Ze by se jednotlivé kroky neaplikovaly kumulativné
a konsekutivné, ale pfistupovalo by se k nim celostné.'®®” Takové jeho pojeti by
mj. téZ vedlo k omezeni pouze restriktivniho vykladu vyjimek a omezeni. Dalsi
navrhy de lege ferenda vz jsou pak vzhledem k rozhodnutim Soudniho dvora
v tzv. ,,némecké trilogii“'®® a priori nesouladné s jeho zavéry a jedna se tak pouze
o teoreticka feSeni. To plati jak pro vyuZiti analogie v oblasti vyjimek a omezeni,
tak ve vztahu k moZnostem zavedeni ramci polooteviené, oteviené nebo kombi-
nované ,,zachytné* normy (vyjimky, klauzule). Zejména posledni z nich, vytvo-
fend Kleinemenkem,'®® ov§em piedstavuje mezinarodnépravné a Gstavnépravné
konformni feseni vyuZzivajici jak katalogu vyjimek a omezeni, tak ,,zachytnou*
normu (vyjimku, klauzuli) kombinujici jak elementy tfikrokového testu, tak kri-
téria z ,,fair use“. Vyuzitim praktické konkordance, tj. stanovenim prava na na-
hradni odménu pro nositele prav, navic Setfi toto feSeni i zajmy nositel prav. '3%
Takové feSeni pak predstavuje optimalni ptizpiisobeni systému vyjimek a omeze-
ni prostiedi digitalnich siti.

186 SENFTLEBEN, M. Bridging the Differences Between Copyright’s Legal Traditions — The Emer-
ging EC Fair Use Doctrine. Journal of the Copyright Society of the U.S.A. [online]. 2010, ro¢. 57,
¢.3,s.529.

187 Srov. zavéry GEIGER, C. et al. Declaration A Balanced Interpretation of the ,,Three-Step Test“ in
Copyright Law. Journal of Intellectual Property, Information Technology and Electronic Commerce
Law [online]. 2010, ro¢. 1, €. 2, s. 121, bod 2 Mnichovské deklarace. Srov. téz zavéry Soudniho
dvora v tomto sméru prezentované v ¢asti 2.3.3.2 studie.

1888 SD Funke Medien NRW, C-469/17; SD Pelham a dalsi, C-476/17 a SD Spiegel Online, C-516/17.

1889 Srov. KLEINEMENKE, M. Fair Use im deutschen und europdischen Urheberrecht? Eine rechis-
vergleichende Untersuchung zur Flexibilisierung des urheberrechtlichen Schrankenkataloges
nach dem Vorbild der US-amerikanischen Fair Use-Doktrin. Baden-Baden: Nomos Verlag, 2013,
s. 569-570.

180 7 diivodit hodného zvlastniho zfetele, zejména vefejného zajmu, ale nemusi byt toto pravo vzdy
pfiznano (tamtéz, s. 570, 573).
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Dalsi dva identifikované problémy ohrozuji samotnou moznost vyvazovani za-
jmu a dosahovani spravedlivé rovnovahy prostifednictvim vyjimek a omezeni a jed-
na se tak o problémy v roving existencéni. Prvnim z nich je vymahani autorského
prava technickymi prostiedky, a to ve dvou formach, tj. technickymi prostfedky
ochrany a algoritmickymi technickymi prostiedky. Tyto prostiedky obraci logiku
realizace exkluzivity ve vztahu k pfedmétim ochrany z ex post pravni kontroly
realizované pted prislusnymi statnimi organy na ex ante faktickou kontrolu reali-
zovanou soukromopravnimi aktéry. Pro vyvazovani z4jmt a dosahovani spraved-
livé rovnovahy je vyuzivani t€chto technickych prostfedkil problematické, nebot’
(prozatim) neumoziiuji kontextové rozliSovani uZiti dovoleného na zéklad¢ vyji-
mek a omezeni. Navic, technické prostiedky ochrany jsou pravné chranény pred
obchazenim'®! a regulace je aktudlné nastavena tak, Ze neumoziuje jednoduse re-
alizovat uZiti na zakladé vyjimek a omezeni. Resenim by mohlo byt, Ze tyto by
mohly pozivat pravni ochrany pouze pokud zabranuji nebo omezuji jednani, které je
nositel prav schopen kontrolovat, a tedy autorizovat,'®*? coz ovSem neni uZiti pravé
na zaklad¢ vyjimek a omezeni. Algoritmické technické prostiedky, jejichz vyuziva-
ni unijni zakonodarce implicitné stipuloval v ¢lanku 17 odst. 4 DSMS piedstavu;ji
novou vyzvu co do uplatiovani vyjimek a omezeni na obsahovych platformach.
Uprava v nové smérnici o autorském pravu na jednotném digitdlnim trhu totiz nevy-
jastiuje vztah zvlastni kategorie privilegovanych vyjimek pro tcely citace, kritiky,
recenze, karikatury, parodie nebo pastise'®? k jiz existujicim vyjimkam a omezenim
pro tyto ucely v informacni smérnici. Zaroveii je problematicky zplisob vzdjemného
»absorbovani uziti predmétd ochrany platformou a uzivatelem, jakoz i samotny
rozsah prava stanoveném v ¢lanku 17 DSMS, které je nutno licencovat. S vyuZzitim
expertniho doporuceni byly predstaveny ivahy, jakym zpiisobem zachovat ,,uziva-
telské svobody* (,,user freedoms “)!¥** v kontextu transpozice a uplatiiovani ¢lanku
17 DSMS, ¥ tedy jak efektivné zachovat mozZnost vyvazovani zajma a dosahova-
ni spravedlivé rovnovahy. V ptipadé opravnénych uziti nesmi byt tato blokovana,
v pochybnostech se jako vhodny jevi pfistup in dubio mitius, resp. in dubio pro

1891 Clanek 6 InfoS a § 43 aut. zak.

1892 Takové technické prosttedky tedy nemohou pozivat pravni ochrany pted jejich obchazenim. Shodné
BECHTOLD, S. Directive 2001/29/EC — Directive on the harmonization of certain aspects of co-
pyright and related rights in the information society. In: DREIER, T.; HUGENHOLTZ, P. B. (eds.).
Concise European Copyright Law. Alphen aan den Rijn: Kluwer Law International, 2006, s. 475;
VON LEWINSKI, S.; WALTER, M. M. Information Society Directive. In: WALTER, M. M.; VON
LEWINSKI, S. (eds.). European Copyright Law: A Commentary. Oxford; New York: Oxford Uni-
versity Press, 2010, s. 1067.

1% Clanek 17 odst. 7 DSMS.

1894 KOUKAL, P. Autorské pravo, public domain a lidska prdva. Brno: Masarykova univerzita. 2019,
s. 141 s odkazem na PEUKERT, A. Die Gemeinfreiheit: Begriff, Funktion, Dogmatik. Tiibingen:
Mohr Siebeck, 2012, s. 18 a nasl.

185 QUINTAIS, J. et al. Safeguarding User Freedoms in Implementing Article 17 of the Copyright in
the Digital Single Market Directive: Recommendations from European Academics [online]. SSRN
Scholarly Paper. 1D 3484968, 2019.
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libertate, ktery by s trochou nadsazky §lo pteformulovat jako in dubio non filter.'®$
Moznost uplatiiovani vyjimek a omezeni by méla byt zajisténa adekvatnimi proces-
nimi zarukami, tedy moznosti se efektivn€ uziti na zaklad€ bezesmluvnich institut
realné domoci, a tedy vyfesit problém ,,overblockingu“."¥” V ptipadé¢ sporu o do-
mnélé neopravnéné uziti by se pak mélo vychazet z prima facie opravnéného uziti,
pokud toto uzivatel deklaruje, a pfeneseni diikazniho bfemena co do prokazovani
domnglého zasahu na nositele prav.'®® Pro vyvazovani zajmu vSech participujicich
subjekti a dosahovani spravedlivé rovnovahy mezi nimi se ale jevi vhodnym ne-
¢init provozovatele odpovédnymi za takovéto sporné uziti uzivateli.'®”® Vzhledem
k potencialu intenzivniho zasahu do zakladnich prav uzivateld je konstrukce ¢lanku
17 DSMS ptezkoumdavana v probihajicim fizeni pfed Soudnim dvorem co do sou-
ladnosti s Listinou zakladnich prav Evropské unie.!**

Konec¢né, jako posledni problém v existenéni roviné byl identifikovan vztah
vyjimek a omezeni a privatni autonomie, tedy problematika mozného vylucovani
uplatiiovani vyjimek a omezeni smluvné nebo jednostrannym pravnim jednanim.
Unijni pravo povinnost zavést ,,ochrannou‘ Gpravu proti takovému jednani v ho-
rizontalni informaéni smérnici obecné neobsahuje.'”®' Obdobné tomu tak obecné
je i ve vnitrostatni Gipravé.'*? Utelem vyjimek a omezeni oviem je vytvofit pro-
stor pro uzivatele, ktery neni v dispozici nositele prav, tedy v Peukertové pojeti
,,vyjimkovou public domain®. °® Opaény zavér by v podstaté Gplné vyznamoveé
vyprazdnil prvotni vyvazovani uc¢inéné zakonodarcem. Z tohoto diivodu by méla
byt takova ujednani, resp. jednostranné projevy, kvalifikovana jako absolutné ne-
platna.

Co do dalsiho vyvoje v oblasti vyjimek a omezeni na mezinarodni drovni lze
pozorovat, ze s piijetim Marrake$ské smlouvy se v doktriné zacala opét'*®* rozvijet

18% KELLER, P. Academic statement on safeguarding user freedoms in implementing Article 17. Inter-
national Communia Association [online]. 13. 11. 2019.

1897 QUINTALIS, J. et al. Safeguarding User Freedoms in Implementing Article 17 of the Copyright in
the Digital Single Market Directive: Recommendations from European Academics [online]. SSRN
Scholarly Paper. 1D 3484968, 2019.

1898 Tamtéz, s. 5.

1899 Tamtéz, s. 5.

1900 SP Polsko v. Parlament a Rada, C-401/19.

1901 Na rozdil od specializovanych smérnic, tj. softwarové, databazové, a i smérnice o autorském pra-
vu na jednotném digitalnim trhu. Srov. t¢Z BECHTOLD, S. Directive 2001/29/EC — Directive on
the harmonization of certain aspects of copyright and related rights in the information society. In:
DREIER, T.; HUGENHOLTZ, P. B. (eds.). Concise European Copyright Law. Alphen aan den Rijn:
Kluwer Law International, 2006, s. 480—481.

1902 Vyjimkou je pak § 39a a § 66 aut. zak. jakoz i vyjimky a omezeni, u nichz je explicitné uprave-
na moznost zapovédi [Gfedni a zpravodajské licence (§ 34 aut. zak.), licence pro fotografickou
podobiznu (§ 38b aut. zak.), a tzv. ,,vystavni licence™ (§ 39 aut. zak.)].

193 KOUKAL, P. Autorské pravo, public domain a lidskd prdva. Brno: Masarykova univerzita. 2019,
s. 141 s odkazem na PEUKERT, A. Die Gemeinfreiheit: Begriff, Funktion, Dogmatik. Tiibingen:
Mohr Siebeck, 2012, s. 18 a nasl.

1994 Pryotni uvahy v tomto sméru naértli a kontury obecného mezinarodnépravniho instrumentu vénujici-
ho se vyjimkam a omezenim navrhli jiz v roce 2008 Okediji a Hugenholtz (srov. HUGENHOLTZ, P.
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myslenka harmonizace vyjimek a omezeni i na urovni mezinarodni.'” Uvahy v této
oblasti, které ov§em nebyly detailngji rozpracovany v této studii,'** smétuji proti ak-
tualné chapanému pojeti autorskopravni regulace na této tirovni. Zakladem soucas-
ného systému autorského prava je totiz Sirokd ochrana vyluénych prav a snaha o ma-
ximalni omezeni jejich limitd. Uvahy v této oblasti sméfuji k zavedeni tzv. ,,stropt,
tedy maximalni mozné a nepiekrocitelné ochrany, vtélené do mezinarodni smlouvy
fesici obecné pouze jeji limity.

Ohledné¢ dalsiho vyvoje v oblasti vyjimek a omezeni na unijni a potaZmo vnit-
rostatni dirovni jsou velmi pfesné a pragmatické nézory Jiitteho prezentované v roce
2017."97 Nasledujici vyvoj mu dal za pravdu ohledné jeho realistického odhadu vy-
voje spocCivajicim pouze v feSeni dil¢ich otazek.!** Posledni fundamentalni unijni
predpis, tedy smérnice o autorském pravu na jednotném digitalnim trhu, napiiklad
zéakladni problematicky aspekt systému unijniho a vnitrostatniho systému vyjimek
a omezeni, totiz tiikrokovy test, nijak nefesi, ale jen perpetuuje jeho restriktivni
funkci ve vztahu k nové zavedenym vyjimkam a omezenim.!*” Co do judikatorni
¢innosti Jiitte ve svém realistickém odhadu vyvoje oc¢ekaval, ze soudy budou ,,nada-
le hledat kreativni feSeni kolem restriktivniho u¢inku zvoleného pfistupu ve formeé
taxativniho vy¢tu® a ze Soudni dvir by mohl interpretovat vyjimky a omezeni tak,
aby byl i v prostiedi digitalnich siti zachovan jejich G¢inek."!° Jak bylo rozvedeno
v této studii, 1 v této pfedpovéedi se Jiitte nemylil. Explicitné ovSem nezminil po-
mérné zdsadni, byt’ ne neoc¢ekéavatelny, krok Soudniho dvora k negaci mozné role
ttikrokového testu jako intrasystémového ,,mediatora“ kolidujicich zajmi. Ten, jak
bylo v této studii opakované poznamenano, nelze totiz dle ndzoru Soudniho dvora
vyuzit k rozsifovani stanovenych vyjimek a omezeni v unijnich predpisech, ptipad-
n¢ jejich analogické aplikaci nebo dokonce k plnému ,,otevieni® unijniho systému
ve formég polooteviené, oteviené nebo kombinované normy. Jiitte téz ve své kritické
analyze v podstaté nepiimo odhadl ponékud ,,janusovské*“ zavéry Soudniho dvora
k internalizaci vngjSich limitd autorského prava do systému vnitinich zvlastnich

B.; OKEDIJI, R. Conceiving an International Instrument on Limitations and Exceptions to Copyright
[online]. SSRN Scholarly Paper. ID 2017629. 2008).

195 Srov. SENFTLEBEN, M. A Copyright Limitations Treaty Based on the Marrakesh Model: Night-
mare or Dream Come True? [online]. SSRN Scholarly Paper. 1D 3064823. 2017.

1906 Zaroven se tak jedna o identifikaci dalsiho moZzného sméfovani vyzkumu v této oblasti.

1997 JUTTE, B. J. Reconstructing European Copyright Law for the Digital Single Market: Between Old
Paradigms and Digital Challenges. Baden-Baden: Nomos Verlag, 2017, s. 354-360.

1908 Pfed timto vyvojem varoval jiz v roce 2014 WESTKAMP, G. Copyright Reform and Necessary
Flexibilities. [IC — International Review of Intellectual Property and Competition Law [online].
2014, ro¢. 45, ¢. 5, s. 499.

199 Komplexni prehled a vyklad této smérnice podava napt. ADAMOVA, Z. Autorské pravo v EU
z hl'adiska navrhu smernice o autorskom prave. In: ADAMOVA, Z. (ed.). Nové technolégie, inter-
net a dusevné viastnictvo 3. Bratislava: Typi Universitatis Tyrnaviensis, 2019.

1910 JUTTE, B. J. Reconstructing European Copyright Law for the Digital Single Market: Between Old
Paradigms and Digital Challenges. Baden-Baden: Nomos Verlag, 2017, s. 356. Prehled téchto ,krea-
tivnich feSeni* demonstroval RENDAS, T. Copyright Technology and the CJEU: An Empirical Study.
1IC — International Review of Intellectual Property and Competition Law [online]. 2018, ro¢. 49, ¢. 2.
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limita."”" Byt tedy nelze dle ndzoru Soudniho dvora uvazovat o roz§ifovani ¢inkt
stavajicich vyjimek, je nutno zachovavat jejich plny ucinek a tyto i do maximalni
mozné miry zohlediovat.

Odpovéd’ na hlavni vyzkumnou otazku studie 1ze vyvodit zejména z navrha de
lege ferenda v tieti kapitole studie odpovidaji hodnotovému zaméteni studie a je-
jim cilim. Jak jiz bylo uvedeno v uvodu, hledala tato feSeni nabizejici maximalni
moznou predvidatelnou flexibilitu za G¢elem imunizace systému proti technickému
vyvoji (,,future-proofing*) a zadrovenl nutnou miru pravni jistoty, a to pii zohlednéni
socialni vazanosti autorského prava a role uzivatele, bez (popularnich) tivah vedou-
cich k radikalnimu abolicionismu v této oblasti. Uvahy v této studii by téZ mohly
prispét k podpotfe ,,warming effectu®, tedy opaku ,,chilling effectu” (odrazujiciho
efektu).!”'? Jako optimalni feSeni se jevi zavedeni kombinované ,,zichytné* nor-
my, ktera kombinuje jak katalog vyjimek a omezeni, tak otevienou normu s prvky
tiikrokového testu a ,,fair use®, ktera zaroven Setii i zajmy nositeld prav.'”!* Takové
feSeni pak piedstavuje optimalni pfizptisobeni systému vyjimek a omezeni prostiedi
digitalnich siti. Ve prospéch uvah smétujicich k vétsi dynamice autorského prava
prostiednictvim vyjimek a omezeni hovofi i pouhd ¢asova naroc¢nost pfijeti odpo-
vidajiciho legislativniho feSeni. Autorské pravo jiz bylo identifikovano jako jedna
z nejvice ,,europeizovanych oblasti prava — je tedy nutno pocitat jak s unijnim le-
gislativnim procesem, tak s navazujicim vnitrostatnim transpozi¢nim procesem.''
Senftleben s odkazem na Eechoud demonstruje,''® Ze tato doba mize dosahovat
i 10 let."”'* Ponechani moznosti, jak hledat spravedlivou (pfiméfenou) rovnovahu
pouze na zakonodarci tak neumoziuje predvidatelné flexibiln€ reagovat na technic-
ky vyvoj a miiZe vést k dogmaticky nesystematickym fesenim.'*"’

191 JUTTE, B. I. Reconstructing European Copyright Law for the Digital Single Market: Between Old
Paradigms and Digital Challenges. Baden-Baden: Nomos Verlag, 2017, s. 358.

1912 Jedna se o pojem vytvoieny Leem (srov. LEE, E. Warming up to User-Generated Content. Univer-
sity of Illinois Law Review [online]. 2008, ro¢. 2008, ¢. 5).

1913 KLEINEMENKE, M. Fair Use im deutschen und europdischen Urheberrecht? Eine rechtsverglei-
chende Untersuchung zur Flexibilisierung des urheberrechtlichen Schrankenkataloges nach dem
Vorbild der US-amerikanischen Fair Use-Doktrin. Baden-Baden: Nomos Verlag, 2013, s. 569-570.

1914 PILA, J.; TORREMANS, P. European Intellectual Property Law. Oxford: Oxford University Press,
2016, s. 39.

15 SENFTLEBEN, M. The Perfect Match — Civil Law Judges and Open-Ended Fair Use Provisions.
American University International Law Review [online]. 2017, ro€. 33, €. 1, s. 243 s odkazem na
VAN EECHOUD, M. et al. Harmonizing European Copyright Law: the Challenges of Better Law-
making. Alphen aan den Rijn: Kluwer Law International, 2009, s. 298.

1916 Pro ilustraci ,,rychlosti* reakéni doby legislativy je mozno uvést, Ze v roce 2009 byl vytvofen prvni
blok Bitcoinu (EMEM, M. The First Bitcoin Block Was Mined 10 Years Ago Today. CCN.com [on-
line]. 3. 1. 2019), Facebook mé¢l na zac¢atku tohoto roku ,,pouze® 150 miliond uzivateld (STUTTER,
J. D. The Top 10 Tech Trends of 2009. CNN.com [online]. 23. 12. 2009) a operacni systém Android,
na némz Google v tomto roce spustil i navigaci, se teprve staval popularnim v mobilnich telefonech
(WARMAN, M. Top 10 Technology Highlights of 2009. The Telegraph [online]. 15. 12. 2009).

1917 P¥ikladem muiiZe byt napf. judikatorni rozsifovani doktriny implicitniho souhlasu — srov. rozhodnuti
Spolkového soudniho dvora v ptipadech Vorschaubilder I-11I [Spolkovy soudni dvir (Bundesge-
richtshof) I ZR 69/08; I ZR 140/10; I ZR 11/16].
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Vyjimky a omezeni autorského préva v prostredi digitalnich siti

Vzhledem k nové pfijaté smérnici o autorském pravu na jednotném digitdlnim
trhu a s ni souvisejicimi kontroverzemi se ovSem jevi, Ze na unijni, a nasledné tedy
vnitrostatni urovni nelze v blizké dob¢ cekat reformni aktivitu unijniho a potazmo
ani vnitrostatni zakonodarce v této oblasti, ktera by tyto navrhy uvedla v legisla-
tivni zivot. Navic, pfedchozi posledni obecny piedpis v této oblasti, totiz infor-
macni smérnice, byl pfijat bezmala pred 20 lety, lze tedy divodné predpokladat,
Ze piijetim nové smérnice o autorském pravu na jednotném digitalnim trhu byl na
pomeérné dlouho dobu vycerpan politicky potencial tyto otazky znovu otevirat a fe-
Sit. Aktualn¢ bude debata vedena zejména o moZznostech transpozice této smérnice
a technickém nastavovani fungovani detaild, coZ poskytuje prostor pro zohlednéni
opravnénych zajmi uzivatelll zejména ze strany vnitrostatnich zdkonodarcti v rdmci
tohoto procesu a nasledné pro soudce pii interpretaci a aplikaci této upravy. Reali-
stickou variantu pak v soucasné dob¢ piedstavuje zména aplikacné-interpretacniho
pristupu k vyjimkdm a omezenim, pficemz se jedna zejména o zdlraznéni jejich
lidskopravniho rozméru a opusténi restriktivniho vykladu. V této konstelaci pak
budou mit rozhodujici roli v pfizplisobeni vyjimek a omezeni prostfedi digitalnich
siti vnitrostatni soudy, resp. Soudni dvr.

I pires tento ponékud skepticky zavér se studie pokusila piedstavit a argumento-
vat feSeni zaméfena nejen na ,,kulturu exkluzivity®, ale i ,,kulturu ptistupu®. Pokud
by tedy studie méla skoncit ve stejném duchu jako zacala — tedy ,,cimrmanovskou*
metaforou — byla pfedstavena feSeni umoziujici pomyslnou ,,vyménu me¢t“.'*!¥
Dusledné zohlednéni zvlastnich vnitinich limitt reflektujicich z4jmy uzivateli by
pak mohlo, pii vyuziti v iivodu této studie téZ zminéné ,,geografické“ metafory,'*'
zabranit podstatnému ,,vysuSovani vnitrozemské vody svobody na ostrovech®, a to
nikoliv z diivodii preference neposkytovani ochrany, ale za ucelem ,,dosazeni pfi-
métené (spravedlivé) rovnovahy mezi pravy a zajmy autorQ a dalSich nositeld prav
na jedné strané, a uZivatelt na strané druhé*.!*

1918 SMOLJAK, L.; CIMRMAN, J.; SVERAK, Z. Blanik: Jevistni podoba historického mytu. Praha:
Paseka, 1992, s. 62. Pro ucely této studie ponechme stranou, pro¢ a za jakych podminek Smil Flek
z Nohavic pii souboji Hynka z Michle s Veverkou z Bitysky tuto slavnou vétu pronesl. Pravni as-
pekty institutu retroaktivity pii vyuziti této scénky demonstroval, jakozto zjevné pfedni cimrmano-
log-amatér mezi Ceskymi pravnimi teoretiky, Koukal (KOUKAL, P. Pfedvidatelnost, retroaktivita
a zpétné pusobeni prava. Prdavnik. 2016, ro€. 155, €. 3).

19 Srov. obecné KUR, A. Of Oceans, Islands, and Inland Water — How Much Room for Exceptions
and Limitations Under the Three-Step Test? Richmond Journal of Global Law & Business [online].
2009, ro¢. 8, &. 3.

1920 Bod odtivodnéni ¢islo 31 InfoS a ¢islo 6 DSMS.
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SUMMARY

The focus of this copyright study is on the users of copyrighted works and other
protected subject matter and on the exceptions and limitations to the granted exclu-
sive rights, as tools for the realization of their interests, in the context of the digital
network environment. When using the ‘sea’ metaphor,' which is often used in copy-
right discourse to demonstrate the relationship between general freedom to act (‘high
seas’), exclusive rights (‘islands in it”) and exceptions and limitations therefrom (‘in-
land waters on the islands’)? this study maps the last of the topographic formations.
The reasons for choosing this topic also define the basic problems examined
in this study. The first is the ever-growing role of the user and the exceptions and
limitations in the system of copyright law. Technological development has enabled
a previously unrealized and practically unrealizable interaction with the copyright-
ed works and other protected subject matter by the user and the associated democ-
ratization and decentralization of creation.’ The increasing role of the user can be
observed both in jurisprudence as well as in case law. In the judgments in the cases
of Funke Medien NRW and Spiegel Online the Court of Justice* held that the excep-
tions and limitations provided for in Article 5 of the Information Society Directive,’
which is formally entitled ‘exceptions and limitations’, in reality ‘includes the rights
of users of works or other subject matter’.® Although it might seem that this is only
a terminological clarification, it may be a relatively fundamental shift in the per-
ception of these institutes. Such a qualification of exceptions and limitations, which

' This metaphor became well-known and utilized due to the seminal paper by Kur (KUR, A. Of
Oceans, Islands, and Inland Water — How Much Room for Exceptions and Limitations Under the
Three-Step Test? Richmond Journal of Global Law & Business [online]. 2009, vol. 8, n. 3). In
the national jurisprudence it is referred by PRCHAL, P. Limity autorskopravni ochrany [Limits of
Copyright Protection]. Praha: Leges, 2016, p. 137. Koukal utilizes it in his monograph KOUKAL,
P. Autorské pravo, public domain a lidska prdava. [Copyright Law, Public Domain and Human
Rights]. Brno: Masarykova univerzita. 2019, p. 22 and chapters 11 and 16.

2 KUR, A. Of Oceans, Islands, and Inland Water — How Much Room for Exceptions and Limitations

Under the Three-Step Test? Richmond Journal of Global Law & Business [online]. 2009, vol. 8,

no. 3, p. 292.

The influence of technological development on the possibilities to create are discussed in detail in

e.g2. MYSKA, M. Verejné licence [Public Licences]. Brno: Masarykova univerzita, 2014, p. 21-26.

4 In this study the term ‘Court of Justice’ (or the abbreviation ‘CJ’) is used both for denomination of
the European Court of Justice as well as the post-Lisbon Court of Justice of the European Union.

5 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmo-
nisation of certain aspects of copyright and related rights in the information society (further referred
to as ‘Information Society Directive’).

¢ CJ Funke Medien NRW, C-469/17, para. 70 a CJ Spiegel Online, C-516/17, para 53, both referring
to CJ Eugen Ulmer, C-117/13, para 43.
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has been discussed, especially in the Anglo-American jurisprudence,’ is however
not common in the continental system of copyright law.® In any case, it is another
manifestation of the user’s increasing role therein.

Another reason for choosing this topic is the very uncertain position of the in-
dividual user in particular in today’s European Union copyright law, and therefore
also national copyright law, resulting from the current regulatory features there-
of.’ The technological development that makes it possible to deal with copyrighted
works and other protected subject matter is a constant challenge to the proposed
balance between the interests of rightholders and users.!® Currently, the regulation
responding to these technological change appears to emphasize the interests of
rightholders by expanding the protection provided rather than the interests of users
whose interests are reflected in exceptions and limitations. This key tool to achieve
a fair balance between the interests and rights of the subjects participating in the
system of copyright law'' however appears to have systematic shortcomings. These
relate inter alia to the efforts by rightholders to effectively limit these limits (sic!),
both by technological means as well as contractually.

Finally, the last reason for writing this study is to contribute to the further sys-
tematic conceptualization of the issue in national jurisprudence. !> Due to the crucial
role that the user and the exceptions and limitations of exclusive rights play in the
system of copyright law, fundamental legal issues have come to the forefront of

7 The fundamental work of the ‘users’ rights’ theory is the monograph by Patterson and Lindberg
(PATTERSON, L. R.; LINDBERG, S. W. The Nature of Copyright: a Law of Users’Rights. Athens:
University of Georgia Press, 1991); see also CHAPDELAINE, P. Copyright User Rights: Contracts
and the Erosion of Property. Oxford: Oxford University Press, 2017); in the national jurisprudence
these issues were addressed by Jirsa in his unpublished dissertation thesis (JIRSA, J. Uzivatelska
prava v informacni spolecnosti [The Users’ Rights in the Information Society] [online]. Praha,
2012).

8 However, already in 2004, the Canadian Supreme Court stated that the ‘fair dealing’ exception is not
a ‘loophole’, but a ‘user’s right’: ‘The fair dealing exception, like other exceptions in the Copyright
Act, is a user’s right. In order to maintain the proper balance between the rights of a copyright owner
and users’ interests, it must not be interpreted restrictively.” CCH Canadian Ltd. v Law Society of
Upper Canada, 2004 SCC 13 (CanLII), [2004] 1 SCR 339, para 48.

® ANGELOPOULOS, C.; QUINTAIS, J. Fixing Copyright Reform: A Better Solution to Online In-
fringement. Journal of Intellectual Property, Information Technology and Electronic Commerce
Law [online]. 2019, vol. 10, no. 2, p. 150.

1©° MARCELLINO, J. J.; BLAKESLEE, M. Fair Use in the Context of a Global Computer Network

— Is a Copyright Grab Really Going On. Information & Communications Technology Law [online].

1997, vol. 6, no. 2, p. 138.

GEIGER, C. Der urheberrechtliche Interessenausgleich in der Informationsgesellschaft — Zur

Rechtsnatur der Beschrankungen des Urheberrechts. Gewerblicher Rechtsschutz und Urheberrecht

Internationaler Teil [online]. 2004, vol. 53, no. 10, p. 815.

In the Czech jurisprudence limits of copyright protection were systematically addressed by Jirsa

in his unpublished dissertation (JIRSA, J. UzZivatelska prdava v informacni spolecnosti [The Users’

Rights in the Information Society] [online]. Praha, 2012) and Prchal and Koukal in their semi-

nal studies (PRCHAL, P. Limity autorskopravni ochrany [Limits of Copyright Protection]. Praha:

Leges. 2016; KOUKAL, P. Autorské pravo, public domain a lidska prava [Copyright Law, Public

Domain and Human Rights]. Brno: Masarykova univerzita. 2019.
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general doctrinal attention only relatively recently.!®* Geiger aptly explains this doc-
trinal gap by stating that, historically, the goal of the jurisprudence was first to legiti-
mize, establish, and extend the protection of copyright itself rather than its limits.'
This ‘absence’ of the user in the system of copyright law, as Cohen notes ‘produces
a domino effect that ripples through the structure of copyright law, shaping both
its unquestioned rules and its thorniest dilemmas. The resulting imbalance-empty
space where one cornerstone of a well-balanced copyright edifice should be-makes
for bad theory, bad policy, and bad law.’'

In terms of its basic value orientation, the study represents the opinion trend iden-
tified by Hilty and Kokli in copyright discourse in the year 2016 as ‘new’.'® In this
study, the system of copyright law is therefore understood a priori in such a way that
in order to fulfil its basic purposes and functions, it is not enough to maximize the ex-
clusive rights of authors and intermediaries, but also to adequately balance these inter-
ests with users’ interests. The study also agrees with Koukal that in concretu the regu-
lation of exceptions and limitations of exclusive rights ‘should be balanced and seek
a fair balance between conflicting interests’.!” Similarly, this study is based on Jirsa’s
view that adequate regulation of copyright exceptions and limitations can strengthen
the legitimacy of copyright law,'® that, at least according to doctrinally presented opi-

13 The lack of doctrinal attention to limits of copyright law was generally stated by GERVAIS, D.
J. Making Copyright Whole: A Principled Approach to Copyright Exceptions and Limitations.
University of Ottawa Law & Technology Journal [online]. 2008, vol. 5, no. 1-2. Kleinemenke
(KLEINEMENKE, M. Fair Use im deutschen und europdischen Urheberrecht? Eine rechtsver-
gleichende Untersuchung zur Flexibilisierung des urheberrechtlichen Schrankenkataloges nach
dem Vorbild der US-amerikanischen Fair Use-Doktrin. Baden-Baden: Nomos Verlag, 2013, p. 175)
noted, that first systematic treatise in German jurisprudence on the legal qualification (nature) of
exceptions and limitations is GEIGER, C. Die Schranken des Urheberrechts im Lichte der Grund-
rechte — Zur Rechtsnatur der Beschridnkungen des Urheberrechts. In: HILTY, R. M.; PEUKERT, A.
(eds.). Interessenausgleich im Urheberrecht. Baden-Baden: Nomos Verlag, 2004.

4 GEIGER, C. Der urheberrechtliche Interessenausgleich in der Informationsgesellschaft — Zur
Rechtsnatur der Beschriankungen des Urheberrechts. Gewerblicher Rechtsschutz und Urheberrecht
Internationaler Teil [online]. 2004, vol. 53, no. 10, p. 816.

15 COHEN, J. E. The Place of the User in Copyright Law. Fordham Law Review [online]. 2005, vol.
74,n0. 2, s. 347-348.

16 Critically, however, it should be noted that the effort to balance the regulation of copyright law is
not a novelty that would be addressed only in the context of the development of the digital network
environment. In the national jurisprudence, Knap already dealt with the imbalance in the system
of copyright law arising from technological development in the 1980s. (see KNAP, K. Quo vadis
sou¢asného autorského prava [Quo Vadis of the Current Copyright Law]. In: KNAP, K.; KRIZ, J.;
OPLTOVA, M. (eds.). Aktudini otdzky prava autorského a prav priimyslovych [Present Problems of
Copyright and Industrial Property]. Praha: Univerzita Karlova, 1986; KNAP, K. Subjektivni prava
a pravem chranéné zajmy v oblasti prav k nehmotnym statkim [Subjective Rights and Legally
Protected Interests in the Field of Intangible Property Rights]. In: KNAP, K.; KUNZ, O. (eds.). 4k-
tudlni otazky prava autorského a prav priimyslovych [Present Problems of Copyright and Industrial
Property]. Praha: Univerzita Karlova, 1988].

17 KOUKAL, P. Autorské pravo, public domain a lidska prava [Copyright Law, Public Domain and
Human Rights]. Brno: Masarykova univerzita. 2019, p. 402.

18 JIRSA, J. UzZivatelskd prdava v informacni spolecnosti [online]. Praha, 2012, p. 11.
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nions, is going through a crisis."” The study is therefore based on the premises recog-
nized in the preamble of the European Copyright Code? ‘that copyright protection in
the European Union finds its justification and its limits in the need to protect the moral
and economic interests of creators, while serving the public interest by promoting the
production and dissemination of works in the field of literature, art and science by
granting to creators limited exclusive rights for limited times in their works; that copy-
right legislation should achieve an optimal balance between protecting the interests
of authors and right holders in their works and securing the freedom to access, build
upon and use these works; that rapid technological development makes future modes
of exploitation and use of copyright works unpredictable and therefore requires a sys-
tem of rights and limitations with some flexibility’.

Overall, the study strives to find solutions that represent fair, sufficiently pre-
dictable, flexible and inclusive copyright law - a copyright law, that is capable of
responding dynamically to technological development without the need for imme-
diate legislative action that also takes into account the legitimate interests generated
by this development and not only the ones of rightholders but also of users. Pro-
posals and considerations de lege ferenda presented in this study reflect its basic
value orientation and thus seek to achieve the maximum possible flexibility in order
to adequately take into account the technological development (i.e. ‘future-proof-
ing’) and at the same time ensure the necessary degree of legal certainty, taking into
account the social nature of copyright and the role of the user in it, without populist
ideas about radical abolitionism in the field of copyright law.

The primary goal of this study is thus to find an answer to the research question
of how to adapt the current system of exceptions and limitations to copyright law to
the digital network environment.?'

In more abstract point structure and in terms of the addressed topics the study
could be expressed as follows:
copyright law and its objectives,

— balancing of the interests and striking a fair balance as the basic purpose and
objective of copyright law and the means by which these are to be achieved,
— the notion, role and interests of the user in the system of copyright law,

¥ See e.g. GELLER, P. E. Dissolving Intellectual Property [online]. SSRN Scholarly Paper. ID
706162. 2005, passim.; GELLER, P. E. Beyond the Copyright Crisis: Principles for Change. Jour-
nal of the Copyright Society of the U.S.A. [online]. 2008, vol. 55, p. 166; HUGENHOLTZ, P. B.
Flexible Copyright. In: OKEDIJI, R.L. (ed.). Copyright Law in an Age of Limitations and Excep-
tions. Cambridge: Cambridge University Press, 2017, p. 275. In the national jurisprudence, the
reasons for this crisis were summed up by MYSKA, M. Verejné licence [Public Licences]. Brno:
Masarykova univerzita, 2014, p. 21-58.

2 European Copyright Code was created in 2010 by a group of leading copyright scholars as a model
law — the full text is available at: https://www.ivir.nl/copyrightcode/european-copyright-code/.

2l This research question corresponds to the research orientation of the project Adapting Exceptions
and Limitations to Copyright, Neighbouring Rights and Sui Generis Database Rights to Digital
Network Environment (project. reg. no. 17-22474S) financially supported by the Czech Scientific
Foundation and of which this study is a result.
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— technological development and its impact on balancing of the interests and
achieving of a fair balance,

— fundamental rights and exceptions and limitations as institutes of balancing of
the interests and achieving of a fair balance and their regulation,

— selected problems of the system of exceptions and limitations,

— proposals for addressing identified problems de lege ferenda.

From a methodological point of view, the study is primarily a theoretical analy-
sis of effective law and relevant case law. The regulatory framework under exami-
nation is national law, namely copyright law?? and therefore private law in general,
including relevant national case law. Due to the fact that the Czech Republic is
a party to all the relevant international copyright treaties these are also examined.
Furthermore, given the membership of the Czech Republic in the European Union
and considerable harmonization of the issues and thus the reduced discretion of the
Member States,? as well as the key rulings of the Court of Justice in the so-called
‘German trilogy’,** considerable attention is also paid to European Union law and
the relevant case law of the Court of Justice. Where appropriate, the regulation,
jurisprudence and case law of the Anglo-American legal tradition of copyright law
based on utilitarian foundations is taken into account. Of the continental legal tra-
dition, mainly German legislation, jurisprudence and case law is taken into account
due to the proximity and importance. The study builds on the current state of know-
ledge in national and foreign jurisprudence,” while reflecting key legislation®® and
case law?’ developments in this area.

The first chapter of the study is a theoretical-historical analysis with the neces-
sary overlaps into the analysis of effective law and relevant case law. The second
chapter of the study is a critical analysis of effective international, European Union

22 Act No. 121/2000 Sb., on Copyright and Related Rights and on Amendment to Certain Acts (the

Copyright Act), as amended — further referred to as ,,Copyright Act*.

The ongoing harmonisation is discussed e.g. by VAN EECHOUD, M. et al. Harmonizing European

Copyright Law: the Challenges of Better Lawmaking. Alphen aan den Rijn: Kluwer Law Interna-

tional, 2009; HUGENHOLTZ, P. B. The Creeping Unification of Copyright in Europe. In: SYNOD-

INOU, T. E. (ed.). Pluralism or Universalism in International Copyright Law. Alphen aan den Rijn:

Kluwer Law International, 2019.

2 CJ Funke Medien NRW, C-469/17; CJ Pelham and others C-476/17 and CJ Spiegel Online,
C-516/17.

% The available monographs, comments, professional articles, as well as selected (unpublished) dis-

sertations are taken into account.

In the field of legislation, the most important change in the field of interest at the international level

is the The Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind,

Visually Impaired, or Otherwise Print Disabled (and the related European Union legislation) and at

the European Union level the new Directive on Copyright in the Digital Single Market (Directive

(EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and

related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC fur-

ther referred to as ‘Directive on Copyright in the Digital Single Market’).

27 The decision of the Court of Justice in the previously mentioned so-called ‘German trilogy’ could
be identified as the most relevant.

23

26
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and national law and the related case law. The third chapter, after a critical analysis
of the status quo in selected problem areas, theoretically discusses possible pro-
posals de lege ferenda.

The study is divided into three interconnected chapters, which include the
above-mentioned content points and address the related research sub-questions and
in summary answer the main research question. What follows is the summary of the
interim conclusions of the respective chapters and key findings of the study.

First chapter: Copyright Law, Balancing of Interests and Technological
Development

The first general-theoretical chapter of the study sought an answer to the research
sub-question of why the topic of adapting exceptions and limitations to the exclu-
sive rights to the digital network environment should be addressed at all.

The first subchapter provided a general theoretical framework for finding an
answer to this question by presenting various theoretical approaches towards the
justification of the existence of copyright law, but also its limitations. Moreover, it
was demonstrated what purpose and goals should copyright law strive to achieve
and what functions should it fulfil and why. By presentation of the available theo-
ries, it was identified that copyright law’s function is not only a simple alimentary
one (i.e. the protection of the return on investment made by creators and interme-
diaries), but among other things, also a social one, consisting in both support of cul-
ture and education, but also in ensuring the realization of the personality of the user
and intergenerational solidarity in access to creations. This function results from the
specifics of the regulated matter, i.e. protected copyrighted works and other protect-
ed subject matter, which are also communication goods, have their communication
significance and are realised within the communication cycle.?® However, within
this cycle, and thus in the whole system of copyright law, not only the creators, but
also other rightholders (intermediaries) as well as users, are participating and this
whole system is again realized within the society.”’

The wide range of participating subjects then corresponds to their various interests,
which copyright law has to balance and achieve a balance (sic!) between them. The
second subchapter therefore dealt more extensively with this issue, i.e. balancing
and balance in copyright law. The analysis of international, European Union and na-
tional law, as well as available relevant case law, showed that the proposed aim and
purpose of copyright is to strike a balance between the interests of creators, interme-
diaries, users and society. Furthermore, the subchapter focused on what balancing and
balance in copyright law is, how do these manifest themselves and what tools are used
to implement and achieve them. The presented doctrinal views can be synthesized as

28

KOUKAL, P. Autorské pravo, public domain a lidska prava [Copyright Law, Public Domain and
Human Rights]. Brno: Masarykova univerzita. 2019, p. 99-100.
¥ TIdem, p. 154.
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a dynamic and static understanding of balance, where balance (or rather balancing)
in the first sense as a process is to achieve balance in the second sense as the desired
target state. Balancing of interests and achieving a balance could be, as was found
out, understood as an effort to guarantee protection (or control respectively) to right-
holders of copyrighted works and other protected subject matter on the one hand and
at the same time ensure access to them on the other.>® The regulatory solution to this
conflict lies in the specific limitation of guaranteed exclusive rights in the public and
general interest, and thus in the individual interest.’! Limits can then be intra-systemic,
which consist in a general definition of under what conditions and for how long the
protection is granted (general internal copyright limits) and the determination of the
conditions under which a specific legally protected subject matter could be used with-
out the consent of the holder of the relevant exclusive right (special internal copyright
limits).*? Extra-systemic solution then lies in the taking into account of ‘external fac-
tors’, such as other fundamental rights, which could then be characterized as external
copyright limits.*®* This sub-chapter also presented critical views as to the proposed
balancing and balance in copyright law, which builds on certain semantic incohe-
rence, non-substantiation and in principle zero meaning of these concepts. However,
despite this criticism, balancing and balance cannot simply be ignored in copyright
law, as this is currently the fundamental purpose and objective on which, not only the
relevant legal provisions, but also, in particular, the case law of the Court of Justice
are based.** In addition, this need for ‘balancing exercise’ is, as discussed later in this
subchapter, shared across traditional copyright systems, despite the different philo-
sophical foundations on which they are built.*

The third subchapter then addressed whose and what interests must actually be
balanced. Knap’s theory of interests in copyright law was introduced as a theoretical
foundation for further analysis, and Knap’s conclusions were emphasized that the
legal regulation should ensure concordance among the interest of society ‘in the
creation and social application of a certain intangible asset’,*® the interests of the
rightholders and the legitimate interests of the users.”’

30 GERVAIS, D. J. Making Copyright Whole: A Principled Approach to Copyright Exceptions and
Limitations. University of Ottawa Law & Technology Journal [online]. 2008, vol. 5, no. 1-2.

31 See. e.g. the fifth paragraph of the preamble of the WIPO Copyright Treaty, recital no. 14 of the

Information Society Directive and sec. 3 of the Copyright Act.

This bipartition of internal limits of copyright law is used by Prchal (PRCHAL, P. Limity autorsko-

pravni ochrany [Limits of Copyright Protection]. Praha: Leges, 2016, p. 137.)

3 Ibidem.

3 As explained in detail in chapter 2.2.2.2 of this study.

3% GUNLICKS, M. B. A Balance of Interests: The Concordance of Copyright Law and Moral Rights
in the Worldwide Economy. Fordham Intellectual Property, Media & Entertainment Law Journal
[online]. 2000, vol. 11, no. 3, p. 603.

36 KNAP, K. Subjektivni prava a pravem chranéné zajmy v oblasti prav k nehmotnym statkim
[Subjective Rights and Legally Protected Interests in the Field of Intangible Property Rights]. In:
KNAP, K.; KUNZ, O. (eds.). Aktualni otazky prava autorského a prav primyslovych [Present Prob-
lems of Copyright and Industrial Property]. Praha: Univerzita Karlova, 1988, p. 14.

37 Ibidem.
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In accordance with the focus of the study, attention was paid to the ‘user’ as
a non-primary subject of copyright law regulation. The analysis of the relevant legi-
slation and case law demonstrated that these documents use the term ‘user’ to de-
nominate an incoherent range of entities ranging from the passive consumer to the
commercial broadcaster. It seems that the interests of users are not always adequate-
ly identified, as they are not explicitly referred to in normative texts and are mostly
inferred judicially and doctrinally. The consequence of such a finding is essential
for the consideration of possible adaptations of exceptions and limitations in that it
is always necessary to individually identify which interests and which users need to
be taken into account. The incoherent use of the term ‘user’ in legislation and case
law corresponds historically to a certain doctrinal ‘undernourishment’ of the theory
of the user.?® In order to comprehensively discuss the role and position of the user,
and thus to meet the above requirement for precise identification of the interests in-
volved, selected doctrinal conceptualizations of the user were also analysed, which
reflect the change of the user’s position in the context of technological development.
The identified trend in the doctrinal concept of the end user was the change from
only a passive consumer of copyrighted works and other protected subject matter to
an active element in the system of copyright law, at least because such a user already
has the technological possibilities to share these with other users.

It was these changes in the way of interaction with copyrighted works and pro-
tected subject matter determined by technological development and the correspond-
ing regulatory changes that were the topic of the fourth sub-chapter. Peukert’s
theory of the conflict between ‘access culture’ and ‘exclusivity culture’ was chosen
as the theoretical framework for the analysis, which manifests the above-mentioned
basic regulatory conflict between control and access to copyrighted works and pro-
tected subject matter.*® An overview of the development of international, European
Union and national copyright legislation responding to technological development
demonstrated that the protection provided tends to expand. This is manifested by
the increasing scope and duration of the protection, which is also enforced through
technological means. However, such regulatory developments rightly raise the
question of whether balancing, and thus the achievement of a fair balance, both in
its dynamic and static meaning, is still possible in copyright law, and raises the need
to rethink and adapt the regulation to the digital network environment, especially
the special limits of exclusive rights in the form of exceptions and limitations. This
also answers the first research sub-question of why the topic of adapting exceptions
and limitations to the exclusive rights of the digital network environment needs to
be addressed at all.

3 See the sources cited in part 1.3.3 of this study.

3 See generally PEUKERT, A. Das Urheberrecht und die zwei Kulturen der Online-Kommunikation.
Gewerblicher Rechtsschutz und Urheberrecht — Beilage [online]. 2014, vol. 116, no. 1.
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Second chapter: Selected Limits of Copyright

The second chapter sought to answer the research sub-question, how international,
European Union and national law, as well as relevant case law, reflects selected limits
of copyright and how the balancing of interests is ensured in relation to achieving
a ‘fair balance’ between them.

The first subchapter distinguished and briefly described the limits of copy-
right law, which are a manifestation of allowing access to copyrighted works and
other protected subject matter and efforts to ensure the balance in the system of
copyright law. Taking into account the available doctrinal views, two basic types
of limits were identified — external limits outside the copyright system and inter-
nal limits.** These internal limits can be further divided into general (structural)
and special limits (exceptions and limitations).*! Attention was also drawn to the
specific relationship between external limits in the form of fundamental rights and
special internal copyright limits (exceptions and limitations), which are intended to
systematically integrate external ones. However, given the fact that copyright law is
already understood as a fundamental right,** collisions can also occur when apply-
ing special internal limits.

The second subchapter dealt in more detail with fundamental rights, as gene-
ral external limits to copyright law. The analysis of basic human rights documents
revealed that the attempt to restrict copyright law is inherent in the regulation of
basic human rights documents and again only reflects the bipolar nature of the ba-
sic purpose of copyright law, namely control (exclusivity) and access* Due to the
potential conflict between fundamental rights and copyright law, the classification
of copyright law as a fundamental human right was also briefly discussed. For this
purpose, the relevant regulations of international law were analysed, followed by
the analysis of European Community, resp. Union law and national law. In general,
it can be concluded that copyright is understood as a fundamental right as part of
the right to own property and this qualification is used to justify its very existence
and its further expansion.* This approach is doctrinally referred to as the process

4 See e.g. GOLDSTEIN, P.; HUGENHOLTZ, P. B. International Copyright: Principles, Law, and
Practice. New York; Oxford: Oxford University Press, 2019, p. 381. Similarily PRCHAL, P. Limity
autorskopravni ochrany [Limits of Copyright Protection]. Praha: Leges, 2016, p. 136—138.

4 PRCHAL, P. Limity autorskoprdavni ochrany [Limits of Copyright Protection]. Praha: Leges, 2016,
p. 137.

42 Specifically economic rights — see generally in national jurisprudence TELEC, I. Lidska prava
a dusSevni vlastnictvi [Human Rights and Intellectual Property]. Pravni rozhledy [online]. 2002, vol.
10, no. 3; TELEC, 1. DuSevni vlastnictvi a jeho vliv na véc v pravnim smyslu [Intellectual Property
and its Influence to the Thing in the Legal Sense]. Prdavni rozhledy [online]. 2011, vol. 19, no. 12;
as well as sources cited in part 2.2.1 of this study.

4 This effort can also be characterized as a manifestation of the social nature of copyright law, as
discussed in the first chapter of this study.

4 DREXL,J. European and International Intellectual Property Law between Propertization and Regu-
lation: How a Fundamental Rights Approach Can Mitigate the Tension. University of the Pacific
Law Review [online]. 2016, vol. 47, no. 2, p. 200.

261



Summary

of ‘constitutionalization™ of copyright law and its ‘propertization’.*® Doctrinal
conceptualizations of the relationship between fundamental rights and copyright
law were also presented, with the following possible modalities of the relationship
- conflict, coexistence and cooperation.*’ This subchapter also presented the judi-
cial resolution of conflicts between fundamental rights and copyright law, as well
as the interaction between internal and external limits, which have been addressed
by both the European Court of Human Rights and the Court of Justice* as well as
national courts.

The discussed method of judicial treatment of fundamental rights in interaction
with copyright law can thus be summarized as an inclination towards the conflict
modus operandi and the balancing of conflicting fundamental rights. According to
the analysed case law, the European Court of Human Rights treats the conflict be-
tween freedom of speech and copyright law as a conflict between two legally pro-
tected conflicting interests.*” The distinction between the nature of the speech (i.e.
political speech v. commercial speech) seems essential as to determination of the
margin of appreciation for the respective state. In the context of this study the con-
clusion that the freedom of expression applies not only to the content itself but also
to the means of transmission, i.e. the technical implementation of its communica-
tion, and also that mere communication of copyrighted works and protected subject

4 See generally GEIGER, C. “Constitutionalising” Intellectual Property Law? The Influence of Fun-
damental Rights on Intellectual Property in the European Union. International Review of Intellectu-
al Property and Competition Law, 2006, vol. 37, no. 4.

4 This phenomenon is analysed in the U.S. jurisprudence e.g. by BOYLE, J. The Second Enclosure
Movement and the Construction of the Public Domain. Law and Contemporary Problems [online].
2003, vol. 66, no. 1-2; POSNER, R. A. The Eighth Annual Honorable Helen Wilson Nies Memorial
Lecture in Intellectual Property Law — Do We Have Too Many Intellectual Property Rights. Mar-
quette Intellectual Property Law Review [online]. 2005, no. 2. In the context of European Union
law this phenomenon is discussed e.g. by PEUKERT, A. Intellectual Property as an End in Itself?
European Intellectual Property Review. 2011, vol. 33, no. 2; DREXL, J. European and Internati-
onal Intellectual Property Law between Propertization and Regulation: How a Fundamental Rights
Approach Can Mitigate the Tension. University of the Pacific Law Review [online]. 2016, vol. 47,
no. 2; SGANGA, C. Propertizing European Copyright: History, Challenges and Opportunities.
Cheltenham; Northampton: Edward Elgar Publishing, 2018. Historical and economical explanation
of this phenomenon is summarized by ELKIN-KOREN, N.; SALZBERGER, E. M. The Law and
Economics of Intellectual Property in the Digital Age: The Limits of Analysis. Abingdon; New York:
Routledge, 2013, vol. 115-145.

47 See the sources cited in part 2.2.1 of this study but particularly HELFER, L. R. Human Rights
and Intellectual Property: Conflict or Coexistence? Minnesota Intellectual Property Review [on-
line]. 2003, vol. 5, no. 1; TORREMANS, P. Is Copyright a Human Right? Michigan State Law Re-
view [online]. 2007, vol. 2007, no. 1 and DERCLAYE, E. Intellectual Property Rights and Human
Rights: Coinciding and Cooperating. In: TORREMANS, P. (ed.). Intellectual Property Rights and
Human Rights. Alphen aan den Rijn: Wolters Kluwer Law & Business, 2008.

48 Attention is paid especially to the case law of the Court of Justice dealing with achieving of the ‘fair
balance’ between fundamental rights representing different interests (i.e. balance foreseen by the
recital no. 31 of the Information Society Directive).

4 ECHR Ashby Donald and others v. France, 36769/08; ECHR Neij and Sunde Kolmisoppi v. Swe-
den, 40379/12.
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matter is subsumed under the freedom of speech, is important.® These conclusions
are then important in assessing of the enforcement of copyright through algorithmic
enforcement measures, to which attention is given further in the study.’! Using the
available doctrinal analyses, the historical development of the Court of Justice’s
assessment of the conflict of fundamental rights and copyright law was presented.>
The decisions of the so-called ‘German trilogy’>* could be highlighted as these deci-
sions clearly declared the utmost importance of fundamental rights (external limits)
in achieving a fair balance between the various conflicting interests in copyright
law. However, this is not quite possible to do without abandoning the imperative
of only a restrictive interpretation of exceptions and limitations.** The limits set
by the Court of Justice on how such a balancing act can be achieved were also dis-
cussed — thus this could be done namely only in the framework of already existing
Union legislative solutions in the form of specific internal limits, not by introducing
new non-harmonized exceptions and limitations, even if these are based on other
fundamental rights.>> National courts, which have not yet had the opportunity to
reflect these rulings of the Court of Justice, then, as was shown, prefer specific
internal copyright limits as a systemic tool for resolving conflicts. However, in its
case law concerning the conflict between the right to information and copyright, the
Czech Constitutional Court also suggests that in the event of a possible rejection of
a request for information, it is also necessary to deal with the application of these
external limits.

The third subchapter focused specifically on exceptions and limitations, i.e.
special internal limits of exclusive rights. Firstly, the analysis of international, Uni-
on and national regulations and relevant case law demonstrated somewhat unan-
chored and unsystematic understanding and usage of the terms ‘exceptions’ and
‘limitations’. The culmination of this unsystematic understanding is the latest ter-
minological and qualification development in the case law of the Court of Justice,
when it described ‘exceptions and limitations’ as ‘user rights’ without a comprehen-
sive discussion of the possible effects of such a move.* The foreign jurisprudence,
presenting considerations of copyright, which is not based solely on a ‘culture of
exclusivity’, advocates to use the term ‘limitations’.”’ This is because the term is

0 KOUKAL, P. Autorské pravo, public domain a lidskd prava [Copyright Law, Public Domain and
Human Rights]. Brno: Masarykova univerzita. 2019, p. 317.

51 See in detail part 3.3.2 of this study.

52 See the sources cited in part 2.2.2.2 of this study.

3 CJ Funke Medien NRW, C-469/17; CJ Pelham and others, C-476/17 a CJ Spiegel Online, C-516/17.

3 Similarly e.g. HOMAR, P. Umsetzung und Anwendung der Urheberrechtsausnahmen — Zugleich
eine Anmerkung zu EuGH 29.07.2019, C-516/17 — “Spiegel Online”. Medien und Recht Interna-
tional. 2019, vol. 16, no. 34, p. 85.

55 See the rulings of the Court of Justice in the decisions of the so called ‘German trilogy’ (i.e. cases CJ
Funke Medien NRW, C-469/17; CJ Pelham and others, C-476/17 a CJ Spiegel Online, C-516/17).

56 CJ Funke Medien NRW, C-469/17, para. 62; CJ Spiegel Online, C-516/17, para. 54.

7 See e.g. HUGENHOLTZ, P. B. The Wittem Group’s European Copyright Code. In: SYNODINOU,
T.-E. (ed.). Codification of European Copyright Law. Challenges and Perspectives. Alphen aan

263



Summary

not ‘systematically misleading’.® In addition, it adequately reflects the real impor-
tance of this institute as a structural and constitutive element in the system of copy-
right law. However, in Czech jurisprudence, which does not yet take into account
the above-mentioned fundamental judgments of the Court of Justice and the new
Directive on Copyright in the Digital Single Market, exceptions and limitations,
regardless of their labelling, are understood as ‘user freedoms’ and not ‘user rights’
within the meaning of enforceable subjective rights.” Subsequently, this subchapter
dealt briefly also with justification grounds for exceptions and limitations and relat-
ed different categorizations in jurisprudence that allow for precise definition of their
purpose and the interest that they are aiming to protect.®

Finally, attention was paid to the regulation of exceptions and limitations at the
international, Union and national level, including the interaction of these regulato-
ry systems. The analysis of the related international agreements showed that these
focus a priori more on exclusive rights than exceptions and limitations. However,
a certain degree of flexibility is made possible in the context of the digital network
environment by the so-called ‘internet treaties’ [WIPO Copyright Treaty (WCT)
and WIPO Performances and Phonograms Treaty (WPPT)], which make it possible
to modify the current exceptions or limitations or introduce adequate exceptions
and limitations, but in accordance with a three-step test. In general, special internal
limits can be construed in an open (such as the ‘fair use’ in the United States of
America) or closed manner (i.e. by listing the specific exceptions and limitations).
The subchapter also focused on the system of exceptions and limitations in the Uni-
on law. It is characterized by the fact that in the most important Information Society
Directive it builds on a closed catalogue of exceptions and limitations supplemented
by a ‘limit of limits’ — the three-step test. In the course of the analysis of the availa-
ble rules and case law, more general issues were addressed, such as the function of
exceptions and limitations, the possibilities of transposition of the directives by the
Member State and their interpretation. In general, the legal regulation in the Europe-
an Union aims to achieve a ‘fair balance’, but in addition, in line with the objectives

den Rijn: Kluwer Law International, 2012, p. 549. Similarly with reference to his previous works
GEIGER, C. Promoting Creativity through Copyright Limitations: Reflections on the Concept of
Exclusivity in Copyright Law [online]. Vanderbilt Journal of Entertainment and Technology Law.
2010, vol. 12, no. 3, p. 521.

8 KUHLEN, R. Richtungsweisend oder eine nur begrenzt wahrgenommene Chance? Der Copyright-
Code des Wittem-Projekts. Journal of Intellectual Property, Information Technology and Electron-
ic Commerce Law [online]. 2011, vol. 2, no. 1, p. 21. Similarly HUSOVEC, M. Verejny zaujem
v autorskom prave. Vynimky a obmedzenia, restriktivne? [Public Interest in Copyright Law. Excep-
tions and limitations, restrictively?] Pravny obzor. 2013, vol. 96, no. 5.

¥ KOUKAL, P. Autorské pravo, public domain a lidska prdva [Copyright Law, Public Domain and
Human Rights]. Brno: Masarykova univerzita. 2019, p. 141; TELEC, 1. Pojmové znaky duSevniho
vlastnictvi. Praha: C. H. Beck, 2012, p. 51.

¢ For the purpose of further analysis (as demonstrated in part 3.2.2 of this study) the most relevant
classification is offered in the European Copyright Code: uses with minimal economic significance;
uses for the purpose of freedom of expression and information; uses permitted to promote social,
political and cultural objectives; uses for the purpose of enhancing competition.
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of the European Union, the regulation aims to ensure the smooth functioning of the
internal market.®! The critical shortcoming of the Information Society Directive,
that should harmonize this issue, is that the catalogue of exceptions and limitations
set therein is only optional. The analysis of the relevant case-law revealed that the
Court of Justice strives to unify both the ‘culture of exclusivity’ and the ‘culture of
access’, however it is not always in a clear and coherent way. As regards to inter-
pretation, for example, the Court of Justice still continues to accept the restrictive
interpretation of exceptions and limitations as a basic rule.®> At the same time, the
ensuring of the ‘effectiveness’ of exceptions and limitations by taking into account
‘purposeful interpretation’ is also advocated.®® This should also, inter alia, ‘ensure
the development and operation of new technologies and safeguard a fair balance
between the rights and interests of right holders, on the one hand, and of users of
protected works who wish to avail themselves of those new technologies, on the
other’.% The Court has not been afraid to progressively extend the application of
exceptions and limitations to digital use of the protected subject matter,* the rea-
son for such conclusion being, that the copyright law must be adapted to economic
development® and that it will promote culture.®”” Furthermore, it could be inferred
from the case law of the Court of Justice that the provisions regulating exceptions
and limitations in the Information Society Directive, as opposed to the exclusive
rights regulated also therein, do not constitute measures of full harmonization.®
The discretion that the Member States enjoy is unsurprisingly limited by the Union
law. ©

These boundaries include general principles of Union law, i.e. the principle of
proportionality and the related principle of subsidiarity” as well as specific require-
ments stemming from the Information Society Directive. These include the princi-
pal purpose of establishing a high level of protection especially for authors,’" as well
as legal certainty with regards to the use of their works, that must not be dependent
on the discretion of the beneficiary of the exception or limitation.” Also, the appli-
cation of exceptions and limitations must be as uniform as possible, which, as has

o CJ Spiegel Online, C-516/17, para. 25.

2 CJ Infopaq International, C-5/08, para 56. The same argument was reiterated by the Court in CJ Public
Relations Consultants Association, CJ C-360/13, para. 23 with reference to CJ Infopaq International,
C-5/08, paras. 56, 57 and CJ Football Association Premier League and others, C-403/08, para. 162.

9 CJ Football Association Premier League and others, C-403/08, para. 163.

% CJ Football Association Premier League and others, C-403/08, para. 164 (referred to by CJ Public
Relations Consultants Association, C-360/13, para. 24).

¢ CJ Vereniging Openbare Bibliotheken, C-174/15.

% Tdem, para. 45.

¢ Idem, para. 51.

% CJ Funke Medien NRW, C-469/17, paras. 45-53; CJ Spiegel Online, C-516/17, paras. 31-38.

% CJ Painer, C-145/10, para. 104.

7 Idem, para. 105.

" Idem, para. 105.

2 Tdem, para. 108.
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been demonstrated, is fulfilled by the Court of Justice by ‘development of autono-
mous concepts of Union law’.”

As explained further in this study, the presence of a three-step test as a ‘limit of
limits’, that works only restrictively, is a highly destabilizing element in the whole
system. Lastly, the regulation in the Copyright Act was introduced, which, as was
clarified, is fundamentally influenced by the European Union law and the case law
of the Court of Justice. An overview of the regulation, however, revealed that the
Czech legislator used the catalogue offered in the Information Society Directive, as
well as other directives, to the maximum extent possible. In addition, although the
Information Society Directive does not provide for this, the three-step test is part of
the Copyright Act.” The application and interpretation of the test by the Court of
Justice was reflected by the national legislator in the explanatory memorandum to
the Act no. 50/2019 Sb. resulted in the obligation of ‘lawful access’, and thus the
requirement of a legal source in the use of all legal licenses, as a ‘general rule’”
even though this is not explicitly stated in their wording in the Copyright Act. As
demonstrated in detail further in the study,” given the way that national case law
and jurisprudence deal with explanatory memoranda, it can be reasonably expected
that this opinion will eventually be reflected in them.

In sum, this chapter of the study answered the research sub-question of how
international, European Union and national law, as well as relevant case law reflects
selected copyright limits and how the balance of interests is ensured in relation to
achieving a ‘fair balance’ between them. Given the current design of the regulation
as well as the role of the three-step test, the ‘culture of exclusivity’ seems to be fa-
voured. This corresponds also to the qualification of special internal limits and the
proposed restrictive interpretation thereof. However, it cannot be ignored that the
role of the user in the system of copyright law as well as the human rights founda-
tions of special internal copyright law limits is gradually emphasized, in particular
thanks to the case law of the Court of Justice. However, in relation to the digital
network environment, it can be stated that the system of European Union copyright
law, and consequently the national system does not contain explicit mechanisms
that would allow intra-systemic ad hoc flexibility and a predictable way how to
respond to technological development in the form of semi-open, open or combined
(‘catch-all’) norm (exception, clause).

3 CJ Padawan, C-467/08, para. 35. This argument is reiterated in CJ DR a TV2 Danmark, C-510/10,
para. 35. Both cases refer to CJ Laserdisken, C-479/04, paras. 26, 31, 34.

™ See sec. 29 of the Copyright Act.

5 Divodova zprava k viadnimu navrhu zdakona, kterym se méni zakon ¢. 121/2000 Sb., o pravu autor-
ském, o pravech souvisejicich s pravem autorskym a o zméné nekterych zakonu (autorsky zakon),
ve znéni pozdéjSich predpisii [Explanatory Memorandum to Government Bill amending Act No.
121/2000 Sb., on Copyright, on Rights Related to Copyright and on Amendments to Certain Acts
(Copyright Act), as amended] [online]. Poslanecka snémovna, 8. volebni obdobi, 2017—, snémovni
tisk 175/0, 15. 5. 2018, to point 5 — to sec. 39a, p. 15.

76 Detailed analysis is offered in part 3.2.1 of this study.
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Third chapter: Adapting Exceptions and Limitations to Technological
Developlment: Selected Issued and de lege ferenda considerations

The third chapter answered the research sub-questions as to what systemic pro-
blems the current balancing of interests and the possibility to achieve a fair balance
among them through exceptions and limitations are facing and how they may be
addressed de lege ferenda.

The first subchapter introduced this issue with general considerations as to
why it is necessary to consider changing the view on the institute of exceptions and
limitations, its position in the system of copyright law and the related considerations
on the recalibration of copyright law. The main reason for this proposed change in
understanding was the identified expansion of copyright law 77 in response to tech-
nological development and the related preference of ‘culture of exclusivity’. This
preference is reflected, among other things, in the fact that the current regulatory
framework” and the Court of Justice” refers to the ‘high level of protection’, i.e. the
strengthening of exclusive rights, as, in principle, the only incentive to encourage
creativity. This corresponds to the basic regulatory setting of broadly conceived
exclusive rights, and, conversely, narrowly understood exceptions and limitations.
In the end this approach generates negative effects in the sphere of copyright law
protection that result in a mismatch of aims (and the respective interests pursued
therewith) of the copyright law and means of achieving them.* The ideal solution,
that would not only prefer the ‘exclusion part of copyright law’ as identified by
Pahud,® is a system of copyright law that is absolutely balanced, perfectly flexible®
and foreseeable in terms of legal certainty. Realistically, however, it was stated that
this is only an ideal,®® which, in the light of current legislative developments, 3
seems unattainable for the time being.

7 This expansion was described in detail in part 1.4 of this study.

8 Recital no. 9 of the Information Society Directive and no. 3 of the Directive on Copyright in the

Digital Single Market.

MYLLY, T. The Constitutionalization of the European Legal Order: Impact of Human Rights on

Intellectual Property in the EU. In: GEIGER, C. (ed.). Research Handbook on Human Rights and

Intellectual Property. Cheltenham; Northampton: Edward Elgar Publishing, 2015, p. 119.

KRiZ, J. Ochrana autorskych prav v informacni spolecnosti [Copyright Protection in the Informa-

tion Society]. Praha: Linde, 1999, p. 119.

81 PAHUD, E. Zur Begrenzung des Urheberrechts im Interesse Dritter und der Allgemeinheit. UFITA

Archiv fiir Urheber- und Medienrecht. 2000, vol. 64, no. 111, p. 99.

In terms of the ability to address, ideally without legislative intervention, situations where techno-

logical development generates such a possibility of using copyrighted works and other protected

subject matter for which it is appropriate and necessary to limit the ‘control’ of rightholders in order
to preserve the legitimacy of copyright.

8  GRIFFITHS, J. Unsticking the Centre-piece — the Liberation of European Copyright Law? Journal
of Intellectual Property, Information Technology and Electronic Commerce Law [online]. 2010, vol.
1,no0.2,p.91.

8 That is the adoption of the Directive on Copyright in the Digital Single Market.
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80

82
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In general, it is possible to consider at least a change in the understanding of
exceptions and limitations from ‘necessary evil’,¥ ‘forbearance’®® or the ‘charity’
of the rightholder or legislator, *” to an integral part of the system of copyright law.
This change should then be reflected in the approach to the interpretation and appli-
cation of exceptions and limitations. In other subchapters, problems that prevent the
achievement of the above-mentioned ideal were identified and theoretically solved
de lege ferenda.

The first of them, the three-step test, which was the subject of the second
subchapter, was identified as a problem at the level of optimization. It does not
preclude the balancing of interests and the achievement of a fair balance a priori
but tends to tilt it in favor of rightholders as demonstrated by the critical analysis de
lege lata. Although at the level of international law it is an instrument designed for
national legislators to delicately balance the respective interests, a critical analysis
de lege lata has demonstrated that in current European Union and national legis-
lation, case law, and parts of the jurisprudence it is understood as a ‘limit of limits’
without any counterweight,®® whose function is to limit the application of excep-
tions and limitations. In combination with the selected manner of regulation of
limitations and exceptions through an exhaustive closed catalogue of exceptions
and limitations, this understanding of the three-step test does not provide neither the
needed flexibility of the system of copyright law, nor the necessary legal certain-
ty.% The de lege ferenda considerations presented further in this subchapter were
based on the understanding of the three-step test as an ‘enabling’ standard, which
follows, inter alia, from its regulation in Article 7 of TRIPS and Article 10 of WCT.
Specifically, attention was paid to the reinterpretation of the three-step test in order
to take into account interests other than a priori the one’s of the rightholders. This
could then be achieved, among other things, by not applying the individual steps
cumulatively and consecutively, but by approaching them holistically.”® Such an
understanding of the three-step test would, inter alia, also lead to a minimization of

8 DREIER, T. Limitations: The Centerpiece of Copyright in Distress. Journal of Intellectual Property
Information Technology and Electronic Commerce Law [online]. 2010, vol. 1, no. 2, p. 51.

8% LAMBRECHT, M.; CABAY, J. Remix Allowed: Avenues for Copyright Reform Inspired by Cana-
da. Journal of Intellectual Property Law & Practice [online]. 2016, vol. 11, no. 1, p. 31.

87 HUSOVEC, M. Verejny zaujem v autorskom prave. Vynimky a obmedzenia, restriktivne? [Public
Interest in Copyright Law. Exceptions and Limitations, Restrictively?] Pravny obzor. 2013, vol. 96,
no. 5, p. 481.

8 HILTY, R. M.; GEIGER, C.; GRIFFITHS, J. Towards a Balanced Interpretation of the “Three-Step
Test” in Copyright Law. European Intellectual Property Review. 2008, vol. 30, no. 4, p. 489 and
GEIGER, C. et al. Declaration A Balanced Interpretation of the “Three-Step Test” in Copyright
Law. Journal of Intellectual Property, Information Technology and Electronic Commerce Law [on-
line]. 2010, vol. 1, no. 2, p. 119.

8 SENFTLEBEN, M. Bridging the Differences Between Copyright’s Legal Traditions — The Emer-
ging EC Fair Use Doctrine. Journal of the Copyright Society of the U.S.A. [online]. 2010, vol. 57,
no. 3, p. 529.

% GEIGER, C. et al. al. Declaration A Balanced Interpretation of the “Three-Step Test” in Copy-
right Law. Journal of Intellectual Property, Information Technology and Electronic Commerce
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only restrictive interpretation of exceptions and limitations. An interpretation that
retains their ‘effectiveness’ and also the fundamental rights internalized by them is
also proposed by the Court of Justice in its case law.”! Furthermore, the subchapter
focused on the possibility of using the analogy in this field, which is, however, very
limited or practically ruled out, by the decisions of the Court of Justice in the so-
called ‘German trilogy’.> A similar conclusion was then reached in relation to the
possibility of introducing a semi-open, open or combined ‘catch-all’ norm (excep-
tion, clause). In particular, the last of them, conceived by Kleinemenke® represents
an internationally and constitutionally compliant solution using both a catalogue
of exceptions and limitations and a ‘catch-all’ exception (norm, clause) combining
both elements of a three-step test and ‘fair use’ criteria. In addition, by using practi-
cal concordance, i.e. by establishing the right to compensation for rightholders, this
solution also protects the interests of rightholders *

The following subchapters addressed existential issues that threaten the very
possibility of balancing interests and striking a fair balance through exceptions and
limitations.

Specifically, the third subchapter focused on the legal aspects of copyright
enforcement by technological measures in two forms, i.e. technological measures
of protection and algorithmic technological measures. Both of these categories of
technological enforcement measures are characterized by the fact that they funda-
mentally change the logic of the realization of protection. Namely, from the ex post
legal control that should be realized before the competent national authorities to
ex ante effective control carried out by private actors, either by the rightholder or
content platform. However, due to the fact that these measures are (so far) techni-
cally imperfect, they are not able to contextually distinguish permitted uses on the
basis of exceptions and limitations, which makes their use extremely problematic
precisely in terms of balancing of interests and achieving a fair balance. In the case
of technological protection measures, this problem is then exacerbated by the legal
protection provided to them against circumvention and generally complicated way
how to realize uses permitted on the basis of exceptions and limitations despite
them. In this sub-chapter it was argued that the technological protection measures
shall enjoy legal protection only if they prevent or restrict acts which the rightholder

Law [online]. 2010, vol. 1, no. 2, p. 121, para. 2 of the declaration. The conclusions of the Court
of Justice in this regard are summarized in part 2.3.3.2 of this study.

o' CJ Funke Medien NRW, C-469/17, para. 76; CJ Spiegel Online, C-516/17, para. 59; CJ Football
Association Premier League and others, C-403/08, paras. 163, 164; CJ Painer, C-145/10, para. 133;
CJ Deckmyn a Vrijheidsfonds, C-201/13, para. 23.

92 CJ Funke Medien NRW, C-469/17; CJ Pelham and others, C-476/17 a CJ Spiegel Online, C-516/17.

% KLEINEMENKE, M. Fair Use im deutschen und europdischen Urheberrecht? Eine rechtsver-
gleichende Untersuchung zur Flexibilisierung des urheberrechtlichen Schrankenkataloges nach
dem Vorbild der US-amerikanischen Fair Use-Doktrin. Baden-Baden: Nomos Verlag, 2013,
p. 568-578.

% For reasons worthy of special consideration, in particular the public interest, this right to compensa-
tion may not be granted (idem, p. 570, 573).
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is able to control and thus authorize®® which, however, is not the case, when the use
rests on the exceptions and limitations. Attention was also paid to the algorithmic
technological measures, the use of which was implicitly stipulated by the European
Union legislator in article 17 para. 4 of the Directive on Copyright in the Digital
Single Market. This provision stipulates, as one of the conditions how the ‘online
content sharing service provider’ might avoid liability for the actions of its users,
to ensure the unavailability of specific identified subject matter in accordance with
the *high industry standards of professional diligence’® In practice, this means the
deployment of algorithmic technological measures, popularly also called ‘upload
filters’. In the context of the implementation of exceptions and limitations, the struc-
ture of Article 17 Directive on Copyright in the Digital Single Market puts the ‘on-
line content sharing service providers’ in a precarious situation where they have
both the obligation to ensure the unavailability of identified copyrighted works and
other protected subject matter within the meaning of Article 17 par. 4 of the Copy-
right in the Digital Single Market while ensuring the availability thereof when used
legally, i.e. on the basis of an exception or limitation’” The subchapter also dealt
with the construction of the application of exceptions and limitations in the context
of Article 17 of the Copyright in the Digital Single Market and the application of
algorithmic technological measures. The legislation namely creates a special cate-
gory of privileged exceptions and limitations for the purposes of citation, criticism,
review, caricature, parody or pastiche®® whose relationship to existing exceptions
and limitations for these purposes is not clarified. At the same time, however, with
this Directive, in contrast to the regulation in the Information Society Directive,
these exceptions and limitations are becoming, in principle, mandatory. However,
providers do not have to use these algorithmic technological measures, if they ob-
tain authorization from rightholders - but Article 17 of the Copyright in the Digital
Single Market does not clearly provide an answer as to what authorization the pro-
viders need to obtain and to what extent this authorization is able to absorb the use
by the user. With reference to the jurisprudence, it is then stated that this use should
be treated as a new European Union sui generis law, which can potentially be sub-
ject to the regime of extended collective management.*

% Such technological measures shall thus not enjoy legal protection against their circumvention. Simi-
larly BECHTOLD, S. Directive 2001/29/EC — Directive on the harmonization of certain aspects
of copyright and related rights in the information society. In: DREIER, T.; HUGENHOLTZ, P. B.
(eds.). Concise European Copyright Law. Alphen aan den Rijn: Kluwer Law International, 2006, p.
475; VON LEWINSKI, S.; WALTER, M. M. Information Society Directive. In: WALTER, M. M.;
VON LEWINSKI, S. (eds.). European Copyright Law: A Commentary. Oxford; New York: Oxford
University Press, 2010, p. 1067.

% Article 17 para. 4 let. b) Directive on Copyright in the Digital Single Market.

7 VISSER, D. J. G. Trying to understand the article formerly known as ‘13’ (‘AFKA 13”). IE-Forum.

nl [online]. 2019, no. IEF 18347, p. 8.

Article 17 para. 7 of the Directive on Copyright in the Digital Single Market.

% HUSOVEC, M.; QUINTALIS, J. How to License Article 17? Exploring the Implementation Options for
the New EU Rules on Content-Sharing Platforms [online]. SSRN Scholarly Paper. 1D 3463011, 2019.
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With utilization of the expert recommendations this subchapter also formulated
proposals on how to maintain the ‘user freedoms’!®° in the context of the transpo-
sition and application of the Article 17 of the Directive on Copyright in the Digital
Single Market,'®! i.e. how to effectively maintain the possibility of balancing of
interests and striking a fair balance. Ideally, such solutions should be preferred,
which would emphasize the principle in dubio mitius, or respectively in dubio for
libertate, which, with a bit of exaggeration, could be reformulated as in dubio non
filter.' This could be then achieved by facilitating the possibility for providers to
obtain the necessary authorization, which would at the same time authorize the use
by the user.!”® The deployment of algorithmic technological measures by the pro-
viders should also respect the principle of proportionality, i.e. the obligations under
Article 17 para. 4 of the Directive on Copyright in the Digital Single Market should
be assessed in the context of the protected subject matter used, the nature of the
provided service and the ‘availability of suitable and effective means and their cost
for service providers’.!%

Algorithmic technological measures should not, however, prevent the use of
copyrighted works and other protected subject matter that is justified, especial-
ly in the case of privileged exceptions and limitations provided in the Directive
on Copyright in the Digital Single Market, i.e. use for the purpose of quotation,
criticism, review, caricature, parody or pastiche. However, it seems appropriate
to privilege online use for these purposes, even in the case of content platforms
not covered by the Article 17 of the Directive on Copyright in the Digital Single
Market, in order to avoid a confusing ‘split’ in the qualification of such online
use.!” All of these recommendations must then be ensured by adequate procedural
guarantees, i.e. the effective possibility to actually be able to use the copyrighted
works and other protected subject matter for such purposes, and thus to solve the
problem of ‘overblocking’. A possible option recommended by the experts could
be the possibility of the users of the content platforms to declare a priori that the
use is justified on the basis of an exception or limitation and thus in principle

10 KOUKAL, P. Autorské pravo, public domain a lidska prdava [Copyright Law, Public Domain and
Human Rights]. Brno: Masarykova univerzita. 2019, p. 141 with reference to PEUKERT, A. Die
Gemeinfreiheit: Begriff, Funktion, Dogmatik. Tiibingen: Mohr Siebeck, 2012, p. 18 et seq.

101 QUINTALIS, J. et al. Safeguarding User Freedoms in Implementing Article 17 of the Copyright in
the Digital Single Market Directive: Recommendations from European Academics [online]. SSRN
Scholarly Paper. 1D 3484968, 2019.

12 KELLER, P. Academic statement on safeguarding user freedoms in implementing Article 17. Inter-
national Communia Association [online]. 13. 11. 2019.

103 QUINTALIS, J. et al. Safeguarding User Freedoms in Implementing Article 17 of the Copyright in
the Digital Single Market Directive: Recommendations from European Academics [online]. SSRN
Scholarly Paper. 1D 3484968, 2019, p. 1.

104 Art. 17 para. 5 let. b) and recital 66 second paragraph of the Directive on Copyright in the Digital
Single Market.

195 QUINTALIS, J. et al. Safeguarding User Freedoms in Implementing Article 17 of the Copyright in
the Digital Single Market Directive: Recommendations from European Academics [online]. SSRN
Scholarly Paper. 1D 3484968, 2019, p. 5.
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reverse the burden of proof as to the alleged infringement.!° However, in order
to balance the interests of all participating subjects and to achieve a fair balance
among them, it seems appropriate not to hold operators liable for such potentially
infringing use by the user.'”” Whether such transposition will be possible at all
depends, among other things, on whether Article 17 of the Directive on Copyright
in the Digital Single Market will or will not be declared contrary to the Charter
of Fundamental Rights of the European Union in the ongoing proceedings before
the Court of Justice.!

The fourth subchapter dealt with the relationship between exceptions and limi-
tations and private autonomy, i.e. focused on the discussion of whether exceptions
and limitations can be ruled out by contract or by a unilateral declaration by the
rightholder. The European Union law does not generally contain an obligation for
the Member States to introduce ‘safeguards’ against such conduct in the horizontal
Information Society Directive.!® The situation is generally similar in national leg-
islation.!'® However, the purpose of exceptions and limitations is to create space for
users that is not at the disposal of the rightholder, i.e. in Peukert’s understanding to
create an ‘exception public domain’."! As was demonstrated, leaving the applica-
tion of institutes of allowed non-contractual use to the will of rightholders would be
contrary to the meaning and purpose of the law and would in principle completely
empty it’s meaning. For these reasons, such arrangements should be qualified as
absolutely invalid (i.e. null and void).

106 Tdem, p. 5.

197 Idem, p. 5.

% SD Poland v Parliament and Council, C-401/19.

% Unlike specialized directives, i.e. software [Directive 2009/24/EC of the European Parliament and
of the Council of 23 April 2009 on the legal protection of computer programs (Codified version)],
database (Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on
the legal protection of databases), Marrakesh [(Directive (EU) 2017/1564 of the European Parlia-
ment and of the Council of 13 September 2017 on certain permitted uses of certain works and other
subject matter protected by copyright and related rights for the benefit of persons who are blind,
visually impaired or otherwise print-disabled and amending Directive 2001/29/EC on the harmo-
nisation of certain aspects of copyright and related rights in the information society], and also the
Directive on Copyright in the Digital Single Market. See also BECHTOLD, S. Directive 2001/29/
EC — Directive on the harmonization of certain aspects of copyright and related rights in the infor-
mation society. In: DREIER, T.; HUGENHOLTZ, P. B. (eds.). Concise European Copyright Law.
Alphen aan den Rijn: Kluwer Law International, 2006, p. 480—481.

10 An exception being the sec. 39a and § 66 of the Copyright Act, as well as exceptions and limitations
which do explicitly contain the possibility of the rightholder to disallow its application [official and
news reporting license (sec. 34 Copyright Act), license relating to one’s portrait (sec. 38b Copyright
Act) and the so-called ‘exhibition license’ (sec. 39 Copyright Act)].

- See KOUKAL, P. Autorské prdvo, public domain a lidska prdava [Copyright Law, Public Domain
and Human Rights]. Brno: Masarykova univerzita. 2019, p. 141 with referrence to PEUKERT, A.
Die Gemeinfreiheit: Begriff, Funktion, Dogmatik. Tiibingen: Mohr Siebeck, 2012, p. 18 et seq.
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Conclusion

The answer to the main research question of the study can be deduced mainly from
the proposals de lege ferenda in the third chapter which correspond to the focus of
the study, its objectives and represented values. As mentioned earlier, these pro-
posals sought to achieve the maximum possible foreseeable flexibility to immunize
the system against future development (‘future-proofing’) and at the same time the
necessary degree of legal certainty, taking into account the social nature of copy-
right law and the user’s role, without (popular) considerations leading to radical
abolitionism in this area.

The optimal solution seems to be the introduction of a combined ‘catch-all’
norm, which combines both a catalogue of specific exceptions and limitations and
an open standard with elements of a three-step test and ‘fair use’, which also protects
the interests of rightholders."? Such a solution then represents an optimal adapta-
tion of the system of exceptions and limitations to the digital network environment.
The mere length of the legislative process implementing the appropriate solution
favours the introduction of the combined exception leading to greater dynamism in
this area. Copyright law has already been identified as one of the most ‘Europeani-
sed’ areas of law — when thinking about a direct regulatory change it is therefore
necessary to take into account both the European Union legislative process as well
as the subsequent national transposition process.!!* Leaving the possibility to seek
a fair balance only to the legislator thus does not allow for the necessary flexibility
to respond to technological development in time and may lead to dogmatically un-
systematic solutions.!!*

Also, due to the newly adopted Directive on Copyright in the Digital Single
Market and the related controversies, it seems unrealistic to expect a surge in re-
form activity both at the European Union as well as national level. Therefore, the
proposed de lege ferenda solutions seem to be merely theoretical ones. At present,
the most realistic option, in adapting exceptions and limitations to digital network
environment, is to change the approach to the application and interpretation of ex-
ceptions and limitations, especially by emphasizing their human rights dimension
and abandoning the imperative of restrictive interpretation. In this constellation,
national courts and the Court of Justice shall be thus the main drivers of change.
Moreover, the previous last general legislative act in this field, namely the Infor-
mation Society Directive, was adopted almost 20 years ago, so it can be reasonably
assumed that the adoption of the new Directive on Copyright in the Digital Single

12 KLEINEMENKE, M. Fair Use im deutschen und europdischen Urheberrecht? Eine rechtsverglei-
chende Untersuchung zur Flexibilisierung des urheberrechtlichen Schrankenkataloges nach dem
Vorbild der US-amerikanischen Fair Use-Doktrin. Baden-Baden: Nomos Verlag, 2013, p. 569-570.

113 PILA, J.; TORREMANS, P. European Intellectual Property Law. Oxford: Oxford University Press,
2016, p. 39.

114 An example might be the expansion of the doctrine of implicit consent — see e.g. the decisions of the
German Bundesgerichtshof in the cases Vorschaubilder I-11I (1ZR 69/08;1ZR 140/10;1ZR 11/16).
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Market has exhausted the political potential to reopen these issues for a relatively
long time. Currently, it could be expected that the debate will be focused mainly on
the possibilities of transposing this directive and the technicalities related thereto.
Here however, the legitimate interests of users could be taken into account, espe-
cially by national legislators in this process and subsequently by judges in applying
this newly adopted legislation.

Despite this somewhat sceptical conclusion, the study tried to present and argue
solutions aimed not only at a ‘culture of exclusivity’ but also a ‘culture of access’.
Consistent consideration of special internal limits reflecting the interests of users
could then, using the already mentioned ‘geographical’ metaphor,'® prevent sub-
stantial ‘drying out of inland waters of freedom on the islands of exclusivity’ and
not for reasons of preference of not providing protection, but in order to ‘achieve
a fair balance between the rights and interests of authors and other rightholders, on
the one hand, and of users on the other’.!'¢

115 See generally KUR, A. Of Oceans, Islands, and Inland Water — How Much Room for Exceptions
and Limitations Under the Three-Step Test? Richmond Journal of Global Law & Business [online].
2009, vol. 8, n. 3.

116 See recital no. 31 of the Information Society Directive and no. 6 of the Directive on Copyright in
the Digital Single Market.
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